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Presidential Documents 

Title 3— 

Proclamation 5892 of October 28, 1988 

The President 

National AIDS Awareness and Prevention Month, 1988 


By the President of the United States of America 

A Proclamation 

Nearly 75,000 Americans have been diagnosed as having the fatal disease 
AIDS, and more than 41,000 have already died from it. The Public Health 
Service estimates that an additional one to one-and-a-half million Americans 
have been infected by the Human Immunodeficiency Virus (HIV), which 
causes AIDS. Most of the infected individuals now show no symptoms, but it 
is likely that over the next few years they will develop AIDS or AIDS-related 
illnesses. 

Extensive efforts by Government and the private sector are underway in the 
fight against AIDS and HIV infection, and great strides have been made. In the 
7 years since the first reports of AIDS cases, the virus has been identified; the 
ways in which it is spread have been pinpointed; an AIDS antibody screening 
test has been developed and is being used to protect blood supplies; the first 
steps toward development of a protective vaccine have been taken; and 
promising drugs to fight the HIV and its manifestations are being synthesized 
and tested. 

Nevertheless, today we have neither a cure for AIDS nor a vaccine against 
HIV infection. For this reason, it is vital that every individual know how HIV 
infection is spread—and that we understand how to prevent the spread. The 
virus is most commonly spread through sexual contact with an infected 
person, especially through homosexual practices; through intravenous drug 
use with contaminated needles; and through other transmissions of infected 
blood. The virus is not commonly spread through ordinary, everyday, nonsex- 
ual contact. 

To prevent the further spread of AIDS and HIV infection, we must heed 
lessons taught by medicine and morality alike. The Surgeon General has 
reminded all of us that the best way to prevent AIDS and the HIV is to abstain 
from sexual activity until adulthood and then to restrict sex to a faithful, 
monogamous relationship. This wise counsel, along with saying “no” to illegal 
drugs, can prevent the spread of most AIDS and HIV cases. Parents should 
explain to their children the goodness and blessings of chastity before mar¬ 
riage. of solid family life, and of a drug-free way of life. 

One of America's greatest strengths has always been our ability to work 
together in times of adversity. We must rely on this strength to sustain us as 
we work to prevent the spread of AIDS and the HIV and as we care for those 
already afflicted. 

The Congress, by Senate Joint Resolution 192, has designated October 1988 as 
“National AIDS Awareness and Prevention Month” and authorized and re¬ 
quested the President to issue a proclamation in observance of this occasion. 
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NOW. THEREFORE. I. RONALD REAGAN, President of the United States of 
America, do hereby proclaim October 1988 as National AIDS Awareness and 
Prevention Month, and 1 call upon Americans to observe this occasion with 
appropriate ceremonies and activities. 

IN WITNESS WHEREOF. I have hereunto set my hand this twenty-eighth day 
of October, in the year of our Lord nineteen hundred and eighty-eight, and of 
the Independence of the United States of America the two hundred and 
thirteenth. 


(TO Doc. 88-25468 
Filed 10-31-88: 2:39 pm| 
Billing code 319S-01-M 
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Presidential Documents 


Proclamation 5893 of October 28, 1988 

Fire Safety at Home Day—Change Your Clock, Change Your 
Battery, 1988 


By the President of the United States of America 
A Proclamation 

Sunday, October 30, 1988, is the day on which Americans in jurisdictions on 
Daylight Savings Time must turn their clocks back 1 hour to Standard Time. 
That offers all of us an excellent opportunity to do one other thing simulta¬ 
neously—replace our smoke detectors’ batteries and then test every detector. 

This easy task, maintaining and testing our smoke detectors, is one we cannot 
afford to neglect The vast majority of the more than 6,000 fire fatalities in our 
land each year occur in fires in the home. Smoke detectors are a simple and 
economical way to prevent needless deaths in fires, because they can alert 
people and allow them to escape during the early stages of fires. Most 
American homes have at least one fire detector, but nearly half of these life¬ 
saving devices are inoperable at any one time because their batteries are dead 
or missing. We must all remember that we can avert tragedy by taking a few 
seconds to replace smoke detector batteries and to check our detectors’ 
operation. That will go a long way toward protecting lives and property all 
across our Nation. 

The Congress, by Senate Joint Resolution 381, has designated Sunday, October 
30, 1988, as "Fire Safety at Home Day—Change Your Clock, Change Your 
Battery" and authorized and requested the President to issue a proclamation 
in observance of this event. 

NOW. THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim Sunday, October 30, 1988, as Fire Safety at 
Home Day—Change Your Clock, Change Your Battery. I call upon all Ameri¬ 
cans to observe this day by replacing their smoke detectors’ batteries and by 
testing their detectors at the same time they return their clocks to Standard 
Time. 

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-eighth day 
of October, in the year of our Lord nineteen hundred and eighty-eight, and of 
the Independence of the United States of America the two hundred and 
thirteenth. 





a 




[FR Doc, 68-25460 
Filed 10-31-88: 2.40 pmj 
Billing code 3195-01 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 272 and 275 
[Arndt No. 308] 

Food Stamp Program; Quality Control 
Variance Exclusions 

agency: Food and Nutrition Service, 
USDA. 

action: interim rule. 

summary: This action amends Food 
Stamp Program regulations as a result of 
the Hunger Prevention Act of 1988 (Pub. 
L 100-435), enacted September 19,1988. 
In accordance with that Act, the Food 
Stamp Program must exclude from the 
quality control payment error rate 
certain types of errors. This action 
implements this error exclusion 
provision. 

dates: This action is effective October 
1,1988 and affects all quality control 
case reviews beginning with the October 
1988 sample. Comments must be 
received on or before January 3,1989. 
address: Send comments to the Quality 
Control Policy Section, Quality Control 
Branch, Program Accountability 
Division, Food and Nutrition Service, 
USDA, 3101 Park Center Drive, 
Alexandria, Virginia 22302. All written 
submissions wifi be available for public 
inspection at 3101 Park Center Drive, 
Alexandria, Virginia 22302 during 
regular business hours (8:30 a.m. to 5:00 
p.m.) Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Duane Maddox, Branch Chief, Quality 
Control Branch (703) 750-3474. 
SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The Department has reviewed this 
action under Executive Order 12291 and 
Secretary's Memorandum No. 1512-1. It 


has been determined that the action will 
not result in an annual effect on the 
economy of $100 million or more or a 
major increase in costs or prices for 
consumers, individuals, industries, 
Federal, State, or local government 
agencies, or geographic regions. 
Additionally, this action will not result 
in significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, this action has been 
classified as “not major”. 

Executive Order 12372 

The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the final rule related 
Notice of 7 CFR Part 3015, Subpart V (48 
FR 29115), this program is excluded from 
the scope of Executive Order 12372 
which requries intergovernmental 
consultation with State and local 
officials. 

Regulatory Flexibility Act 

This action has also been reviewed 
with regard to the requirements of the 
Regulatory Flexibility Act of 1980. 5 
U.S.C. 601 through 612. Anna Kondratas, 
Administrator of the Food and Nutrition 
Service, has certified that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The requirements will affect the 
State and local agencies which 
administer the Program. 

Paperwork Reduction Act 

This rulemaking does not contain 
recordkeeping or reporting requirements 
subject to approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Public Participation and Effective Date 

This action is being published without 
prior notice of proposed rulemaking or 
an opportunity for public comment prior 
to publication. Section 701 (b)(5)(A)(ii) of 
Pub. L. 100-435 mandates that the 
amendment made by Pub. L 100-435 at 
section 604, establishing a new section 
16(c)(3) of the Food Stamp Act of 1977, 
as amended, is effective on October 1, 
1988. Thus, good cause is found for 
publication less than 30 days prior to the 
effective date of this rule pursuant to 5 


U.S.C. 553(d)(3). Also, since prior notice 
and public comment procedures cannot 
be completed before the statutory 
implementation date and because 
delays in implementation of the 
requirement could adversely affect State 
agencies, Anna Kondratas, 
Administrator of the Food and Nutrition 
Service, has determined, pursuant to 5 
U.S.C. 553(b)(B), that public comment on 
this action prior to implementation is 
impracticable. However, because the 
Department believes that the rule may 
be improved by public comment, the 
Department is soliciting comments on 
this rule for 60 days. All comments 
received will be analyzed and 
appropriate changes in the rule will be 
incorporated in the subsequent 
publication of a final rule. 

Background 

Current regulations at 7 CFR 275.10 
provide that quality control reviews 
shall be conducted by measuring the 
validity of food stamp cases on the 
review date against die Food Stamp 
Program standards established in the 
Food Stamp Act and the Regulations. 
Quality control errors are determined 
based on variances from these 
standards. At 7 CFR 275.12(d)(2) the 
regulations specify the variances that 
shall be excluded from the 
determination of a household’s 
eligibility and basis of issuance for the 
sample month, and thus from the 
payment error rate. Public Law 100-435 
establishes three additional types of 
errors that shall be excluded from the 
payment error rate determination: (1) 
Any errors resulting from the 
application of a new regulation 
promulgated under the Food Stamp Act 
of 1977, as amended, during the first 60 
days (or 90 days at the discretion of the 
Secretary) from the required 
implementation date of the regulation; 
(2) any error resulting from the use by a 
State agency of correctly processed 
information concerning households or 
individuals received from Federal 
agencies; and (3) any error resulting 
from the use by the State agency of 
incorrect, written policy information 
approved or disseminated by the 
Secretary or the Secretary’s designee. 

Under the first exclusion, a State 
agency would not cite any variance in a 
case that resulted from application of a 
new food stamp program regulation 
during the first 60 days from the 
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required implementation date of the 
regulation. A State agency is eligible for 
exclusion of such errors from the date of 
actual implementation by the agency 
through the sixtieth day of required 
implementation. This exclusion would 
not be provided for any variances which 
occur beyond the 80th day after the 
implementation date. Thus, a State 
agency which did not implement until 
after that 80-day period would not be 
eligible for exclusion of such errors. Any 
rule for which a 90 day exclusion is 
being provided will contain a provision 
specifying the 90 day exclusion. 

The second exclusion modifies an 
existent exclusion at 5 275.12(d)(2)(v) 
that excludes errors resulting from the 
use by State agencies of information 
received from automated Federal 
information exchange (FIX) systems. 
Public Law 100-435 extends this 
exclusion to all Federal agency sources, 
not just automated FIX systems. 

The third exclusion provides for 
exclusion of errors resulting from 
incorrect written policy that a State 
agency acts on correctly. Such written 
policy must be approved or 
disseminated by the Secretary or his 
designee. 

The Secretary has the authority to 
require that these three types of errors 
be reported for management purposes. 
Such reporting will be addressed at a 
later time. 

Implementation 

In accordance with section 
701(b)(5)(A)(ii), Pub. L 100-435, section 
604 of Pub. L. 100-435 establishing a new 
section 16(c)(3) of the Food Stamp Act of 
1977, as amended, is effective October 1, 
1988. Accordingly, this action amends 7 
CFR 272.1 to provide that State agencies 
implement the provision of this action 
October 1,1988 for all quality control 
cases beginning with the October 1988 
quality control cases. 

Consequently, in accordance with this 
action, State agencies shall exclude the 
types of errors described in this action 
in the determination of households' 
eligibility and basis of issuance for the 
sample month, and thus, from the 
payment error rate. 

List of Subjects 

7 CFR Part 272 

Alaska, Civil rights. Food stamps. 
Grant programs—social programs, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 275 

Administrative practice and 
procedure, Food stamps, Reporting and 
recordkeeping requirements. 


For the reasons set out in the 
preamble, 7 CFR Parts 272 and 275 are 
amended as follows. 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

1. The authority citation for Parts 272 
and 275 continues to read as follows: 

Authority: 7 U.S.C. 2011-2029. 

2. In 5 272.1, a new paragraph (g)(103) 
is added in numerical order to read as 
follows: 

§ 272.1 Generic terms and conditions. 
***** 

(g) Implementation . * * * 

(103) Amendment No. 306. The quality 
control changes to 5 275.12(d)(2) shall be 
implemented for the quality control 
review period beginning October 1,1988. 

PART 275—PERFORMANCE 
REPORTING SYSTEM 

3. In § 275.12, paragraph (d)(2)(v) is 
being revised and new paragraphs 
(d)(2)(vii) and (d)(2)(viii) are added. The 
revisions and additions read as follows: 

§ 275.12 Review of active cases. 
***** 

(d) Variance identification. * * * 

(2) Variances excluded from error 
analysis. * • • 

(v) Any variances resulting from use 
by the State agency of information 
concerning households or individuals 
received from any Federal source, 
provided that such information is 
correctly processed by the State agency. 
***** 

(vii) Any variance resulting from 
application of a new Food Stamp 
Program regulation during the first 60 
days from the required implementation 
date, or during the first 90 days from the 
required implementation date if the 
regulation specifies 90 days. A State 
agency which did not implement until 
after that 60-day (or 90-day, where 
appropriate) period would not be 
eligible for exclusion of such errors. 

(viii) Any variance resulting from 
incorrect written policy that a State 
agency acts on that is provided by a 
Departmental employee authorized to 
issue Food Stamp Program policy and 
that the State agency correctly applies. 
***** 

Anna Kondxatas, 

Administrator. 

Date: October 27.1988. 

[FR Doc. 88-25389 Filed 11-1-88; 8:45 am] 

BILLING CO DC 3410-30-M 


Animal and Plant Health Inspection 
Service 

7 CFR Part 301 

[Docket No. 88-109] 

Citrus Canker; All of Louisiana 
Designated Commercial Citrus- 
Producing Area 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Affirmation of interim rule. 

summary: We are affirming without 
change an interim rule that designated 
the entire State of Louisiana as a 
commercial citrus-producing area. Our 
action was necessary because Louisiana 
no longer meets the criteria for having 
less than an entire state designated as a 
commercial citrus-producing area. As a 
result of the interim rule, regulated fruit 
produced in certain areas quarantined 
because of citrus canker may be moved 
interstate into Louisiana, for other than 
experimental or scientific purposes, only 
if accompanied by a certificate. 
EFFECTIVE DATE: December 2,1988. 

FOR FURTHER INFORMATION CONTACT: 
Eddie W. Elder, Chief Operations 
Officer, Domestic and Emergency 
Operations Staff, PPQ, APHIS, USDA, 
Room 661, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782; 
301-436-6365. 

SUPPLEMENTARY INFORMATION: 

Background 

In an interim rule effective April 18, 
1988, and published in the Federal 
Register on April 22,1988 (53 FR 13241- 
13242, Docket Number 88-050), we 
designated the entire state of Louisiana 
as a commercial citrus-producing area. 
Comments on the interim rule were 
required to be postmarked or received 
on or before June 21.1988. We did not 
receive any comments. The facts 
presented in the interim rule still 
provide a basis for this rule. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a "major rule." Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, federal, state, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on competition, 
employment, investment, productivity, 
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innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

Florida is the only area of the United 
States quarantined because of citrus 
canker. Prior to the effective date of this 
interim rule, regulated fruit produced in 
Florida could be moved into those areas 
of Louisiana not designated as 
commercial citrus-producing areas, for 
other than experimental or scientific 
purposes, if accompanied by a limited 
permit. As a result of the interim rule, 
regulated fruit produced in Florida may 
be moved interstate into Louisiana, for 
other than experimental or scientific 
purposes, only if accompanied by a 
certificate. Regulated Florida fruit 
qualifying for a certificate is currently 
available to adequately supply the 
portion of Louisiana which is affected 
by this rule. Furthermore, less than 20 
percent of regulated Florida fruit is 
consumed as fresh fruit, and most of this 
is consumed within the state or is 
exported to foreign countries. We 
estimate that less than one percent of 
the fresh fruit shipped from Florida is 
shipped to Louisiana. No change in the 
availability or price of this fruit is 
anticipated as a result of this action. 

Also, prior to the effective date of the 
interim rule, fruit from groves of fewer 
than 10 regulated trees could be moved 
interstate from Florida to Louisiana with 
a limited permit under certain 
conditions. The interim rule does not 
allow regulated fruit from groves of 
fewer than 10 trees to be moved 
interstate to Louisiana. However, we do 
not expect this limitation to have any 
significant economic effect on small- 
grove owners since most regulated fruit 
moved interstate from Florida as fresh 
fruit goes to the northeastern United 
States. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 


intergovernmental consultation with 
state and local officials. (See 7 CFR Part 
3015, Subpart V.) 

Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

List of Subjects in 7 CFR Part 301 

Agricultural commodities. Citrus 
canker, Plant disease, Plant pests, Plants 
(Agriculture), Quarantine, 
Transportation. 

PART 301—DOMESTIC QUARANTINE 
NOTICES 

Accordingly, we are adopting as a 
final rule, without change, the interim 
rule amending 7 CFR Part 301 that was 
published at 53 FR 13241-13242 on April 
22,1988. 

Authority: 7 U.S.C. 150bb. 150dd, 150ee, 
150ff, 161,162, and 164-167; 7 CFR 2.17, 2.51, 
and 371.2(c). 

Done in Washington, DC, this 27th day of 
October, 1988. 
fames W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 88-25316 Filed 11-1-88; 8:45 am] 

BILLING CODE 3410-34-41 


Rural Telephone Bank 
7 CFR Part 1610 

Determination of the 1988 Fiscal Year 
Interest Rate on Rural Telephone Bank 
Loans 

agency: Rural Telephone Bank, USDA. 
ACTION: Correction of notice of 1988 
fiscal year interest rate determination. 

summary: This notice revises 
information previously published in the 
Federal Register on October 25,1988 (53 
FR 42938) regarding the Rural Telephone 
Bank’s Fiscal Year 1988 cost of money 
rate. Due to additional data received, 
the amounts for total Fiscal Year 1988 
advances, issuances of Class B and C 
stock, and the excess of total advances 
over stock issuances and debentures 
have been revised and are provided in 
Table 1. 

The Bank’s Fiscal Year 1988 cost of 
money rate, however, did not change as 
a result of the revisions. The calculated 
cost of money rate remains at 4.98%; and 


since it remains less than the minimum 
rate allowed under 7 U.S.C. 948(b)(3)(A) 
the cost of money rate remains set at the 
minimum rate of 5.00%. Thus, except for 
loans approved from October 1,1987 
through December 21,1987 where 
borrowers elected to remain at interest 
rates set at loan approval, all loan 
advances made from December 22,1987 
through September 30,1988 under Bank 
loans approved on or after October 1, 
1987 shall bear interest at the rate of 
5.00%. 

FOR FURTHER INFORMATION CONTACT: F. 

Lamont Heppe, Jr., Chief, Loans and 
Management Branch, 
Telecommunications Staff Division. 

Rural Electrification Administration, 
Room 2250, South Building, U.S. 
Department of Agriculture, Washington. 
DC 20250, telephone number (202) 382- 
9550. 

SUPPLEMENTARY INFORMATION: The 

revised calculation of the Bank’s cost of 
money rate for Fiscal Year 1988 is 
provided in Table 1. The methodology 
required to calculate the cost of money 
rate is established in 7 CFR 1610.10(c). 
The revised calculation includes the 
following corrections; 

1. Rescissions of loan funds advanced 
in Fiscal Year 1988 for Class B stock 
were given as $1,592,799 and should be 
$1,775,721. Fiscal Year 1988 issuance of 
Class B stock was given as $8,802,151 
and should be $8,619,229. 

2. Fiscal Year 1988 issuance of Class C 
Stock was given as $16,976 and should 
be $18,449. 

3. Total Fiscal Year 1988 loan 
advances were given as $119,696,353 
and should be $119,488,367. 

4. The excess of Fiscal Year 1988 loan 
advances over amounts received from 
issuances of Class A, B, and C stocks 
and debentures and other obligations 
was given as $82,167,226 and should be 
$82,140,689. 

In addition. Table 2 of the previously 
published notice contains a misprint. 

The Fiscal year 1980 (advances X cost 
ratej/total advances was given as .05 
and should be 1.054. This correction is 
provided in Table 2. Also, the calculated 
figures in the last column of Tables 1 
and 2 have been carried out to 
additional decimal places to indicate 
clearly that the numbers add up to the 
total. 

Jack Van Mark, 

Acting Administrator. 

October 28.1968. 
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Table 1.—Rural Telephone Bank FY 1988 Cost of Money Rate 


Source of bank funds 

Amount 

Cost rate 
(percent) 

Amount X 
cost rate 

(Amount x 
rate)/ 
advances 
(percent) 

FY 1988 Issuance of Class A Stock___________ 

$28,710,000 

8,619,229 

18.449 

0 

2.00% 

.00 

8.50 

$574,200 

0 

1,568 

0 

0.4805 

.0000 

.0013 

.0000 

4.5027 

iv rata a oq 

FY 1988 Issuance of Class B Stock.. . ....... 

FY 1988 Issuance of Class C Stock. 

FY 1988 Issuance of Debentures and Other Obligations....... 

Excess of Total Advances Over 1988 Issuances. 

82,140.689 

6.55 

Calculate 

5.380,215 

d cost of more 

Total FY 1988 Advances. 

119,488.387 


1 1 

Minimum cost rate allowable. 5.00 

1 _ 1 


Table 2.—Rural Telephone Bank Historical Cost of Money 


Fiscal year 


1974 . 

1975 . 

1976 . 

1977 . 

1978 . 

1979 . 

1980 . 

1981 . 

1982 . 

1983 . 

1984 . 

1985 . 

1986.. .„ 

1987.. .... 


Total advances 


Bank cost of 
money 

Bank loan 
advances 

Advances x 
cost rate 

(Advances x 
cost rate)/ 
total advances 
(percent) 

5.01 

$111,022,574, 

$5,562,231 

0.362 

5.85 

130,663,197 

7,643.797 

.498 

5.33 

99,915,066 

5,325,473 

.347 

5.00 

80,907,425 

4,045,371 

.263 

5.87 

142,297,190 

8,352,845 

.544 

5.93 

130,540,067 

7,741,026 

.504 

8.10 

199,944,235 

16,195,483 

1.054 

9.46 

146.599,372 

14,057,501 

.915 

8.39 

112,232,127 

9.416,275 

.613 

6.99 

93,402,836 

6,528,858 

.425 

6.55 

90,450,549 

5,924,511 

.386 

5.00 

72,583,394 

3,629,170 

.236 

5.00 

71,852.383 

3,592,619 

.234 

5.00 

51.974,938 

2,598,747 

.169 

• 

1,536,385,353 

Cost of money n 

1 

ate. 8.55 

1 


[FR Doc. 88-25387 Filed 11-1-38; 8:45 am] 
Billing code * 410 - 15-41 


Rural Electrification Administration 
7 CFR Part 1736 

Electric Standards and Specifications 

agency: Rural Electrification 
Administration. USDA. 

action: Final rule. 


summary: The Rural Electrification 
Administration (REA) amends 7 CFR 
Part 1736, Electric Standards and 
Specifications, by adding REA Bulletin 
50-2, Electric Transmission 
Specifications and Drawings. This new 
bulletin contains construction 
specifications and drawings for 34.5 kV 
to 69 kV transmission structures. REA 
Bulletin 50-1 when revised will contain 
up-to-date construction specifications 
and drawings for 115 kV to 230 kV. 
Bulletins 50-1 and 50-2 will eventually 
replace Bulletin 50-1 (REA Form 805) 
which covered 34.5 kV to 230 kV 
structures. 


The new bulletin will provide: (1) A 
common format for all structures and 
assemblies; (2) strength information for 
some assemblies; (3) clear construction 
details; (4) several new structures; (5) 
additional guying attachments and 
assemblies; and (6) expanded 
specifications to reflect state-of-the-art 
practices. The new Bulletin 50-2 when 
combined with a completed REA Form 
831, Electric Transmission Construction 
Contract, will provide a transmission 
line bidding specification package. 

EFFECTIVE DATE: November 2,1988. The 
incorporation by reference of the 
publications mentioned in this rule has 
been approved by the Director, Office of 
the Federal Register, effective July 12, 
1983. 

Construction of high voltage 
transmission lines 34.5 kV to 69 kV using 
the old standards found in REA Bulletin 
50-1 for 34.5 kV to 230 kV will still be 
permitted. When the publication 
covering 115 kV to 230 kV is completed, 
Bulletin 50-1 will be rescinded. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Donald G. Heald, Structural 
Engineer, Transmission Branch, Electric 


Staff Division, Rural Electrification 
Administration, Room 1246, 

Washington, DC 20250, telephone 202- 
382-9086. The Final Impact Statement 
describing the options considered in 
developing these rules and the impact of 
implementing the chosen option are 
available on request from Mr. Donald G. 
Heald at the above address. 

SUPPLEMENTARY INFORMATION: Pursuant 
to the Rural Electrification Act of 1936 
as amended (7 U.S.C. 901 etseq.), the 
Rural Electrification Administration 
(REA) is amending 7 CFR Part 1736, 
Electric Standards and Specifications, 
by adding REA Bulletin 50-2. This action 
has been reviewed in accordance with 
Executive Order 12291, Federal 
Regulation. The action will not (1) have 
an annual effect on the economy of $100 
million or more; (2) result in a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, state or local government 
agencies; or (3) result in significant 
adverse effects on competition, 
employment, investment or productivity, 
and therefore, has been determined to 
be “not major.’' REA has concluded that 



















































































Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Rules and Regulations 44175 


promulgation of this rule will not 
represent a major Federal action 
significantly affecting the quality of the 
human environment under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et scq. (1976)) and, therefore, 
does not require an environmental 
impact statement or an environmental 
assessment. 

This regulation contains no 
information or recordkeeping 
requirements which require approval 
under the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507 et seq.). 

This action does not fall within the 
scope of the Regulatory Flexibility Act. 
This program is listed in the Catalog of 
Federal Domestic Assistance as 10.850, 
Rural Electrification Loans and Loan 
Guarantees. For the reasons set forth in 
the final rule related Notice to 7 CFR 
Part 3015 Subpart V in 50 FR 47034, 
November 14,1985, this program is 
excluded from the scope of Executive 
Order 12372 which requires 
intergovernmental consultation with 
state and local officials. 

Background 

The Rural Electrification 
Administration (REA) maintains a 
system of bulletins which contain 
construction standards and 
specifications for materials and 
equipment applicable to electric system 
facilities constructed in accordance with 
the REA loan contract. These standards 
and specifications contain REA’s 
requirements for construction units and 
material items and equipment units 
commonly used in REA electric 
borrowers* systems. REA Bulletin 50-2, 
Electric Transmission Specifications and 
Drawings, for 34.5 kV to 69 kV contains 
construction specifications and 
drawings for lower voltage transmission 
lines. 

A notice of the proposed rulemaking 
was published in the Federal Register on 
June 11,1982, Volume 47, Number 133. 
Interested parties were given sixty (60) 
days in which to express their views on 
the proposed rule. However, comments 
reviewed after that date were still 
considered. Comments were received 
from several consultants and REA 
cooperatives. A sampling of comments 
received are as follows: 

a. One person suggested that the 
instructions of this bulletin include a 
statement concerning the 
responsibilities of the engineer in 
checking the strength of all arms, bolts, 
braces, insulators and connections. 

Although some of the structure 
assemblies indicate strength 
information, it is the responsibility of the 
design engineer to determine if the 
standard structure or assembly without 


this information will be able to sustain 
required loads. The instructions were 
modified to highlight this fact. 

b. Several comments concerned 
conflicts between parts of the final 
construction documents which when 
assembled, constitute the contract 
package for specific projects. Problems 
may arise since the final package is 
composed not only of standard forms, 
specifications and drawings, but often 
include instructions, drawings, 
specifications, exceptions and addenda 
added by borrowers. Differences 
between parts of the final contract 
package should be resolved by the 
following sequence of priority: 

Contract change orders, addenda to 
bid documents, minutes of any prebid 
meeting, drawings, special requirement 
sections of the general specification, 
general specifications and REA Form 
831. 

REA recognizes that different sections 
of the contract documents may have 
conflicts between them. The order for 
resolving differences between parts of 
the documents should be developed by 
the engineer and found in a General 
Condition Section (see page la, 
information to be completed). However, 
since the technical specifications 
include wording and drawings. REA felt 
it is necessary to identify which controls 
in the event of conflict. 

Common consensus is that the written 
word controls over the drawings. 
Paragraph I.C.2 will indicate that the 
worded specifications will govern over 
the drawings. 

c. One person strongly urged 
significant changes in Paragraph n.B.3, 
Clearing Methods and Equipment This 
suggested revision centered around the 
use of herbicides and chemical 
treatment of stumps. He suggested 
adding the following: 

The chemical application (of herbicide) 
shall be generous to saturate the entire 
above-ground surface of the stump with a 
small amount to run down the sides and 
collect at the base where it will penetrate 
below the ground line into the roots and 
prevent resurgent growth at or above the 
ground line. Any stumps showing resurgent 
growth prior to completion of the line 
construction shall be retreated to kill all such 
growth. 

Herbicide shall be done during proper dry 
weather conditions to be most effective. It 
shall be done carefully so as to prevent drift 
and damage to adjacent, desirable plants, 
animals, or persons. It shall not be done 
when the ground is continuously frozen or 
when marsh or low ground is or may be 
flooded. 

Most of the above wording with minor 
editing is now included in the 
construction specification. In REA Form 
831, Electric Transmission Construction 


Contract, Section 7, Right-of-Way 
Clearing Units, the treatment of stumps 
is required only when the TMC unit is 
specified. Section B of the construction 
specification will be revised to reflect 
that chemical treatment of stumps is 
optional and is required only when the 
TMC unit is specified. Also in Section B. 
REA felt it was necessary to emphasize 
that disposal of trees, brush, branches, 
and refuse shall be in accordance with 
the methods specified in the Right-of- 
Way Clearing Units. The Environmental 
Specialist at REA elaborated on the 
application of herbicides. Section B will 
indicate that spraying shall be 
performed in such a manner, at such 
pressure, and under such wind 
conditions that drift of spray material to 
adjacent plants, animals or persons will 
be avoided. Application of herbicides 
shall not be made: (1) When the ground 
is continuously frozen; (2) adjacent to 
streams or other water bodies; (3) when 
the ground is or may be flooded during 
the period in which the herbicide retains 
its toxicity; or (4) in a marsh or other 
wetland. 

d. One comment questioned the need 
to address access loads and culverts 
since they are usually temporary, and it 
is also in the best interests of the 
contractor to install these units properly 
since he will be the one using and 
repairing them during the construction 
period. 

REA basically agrees with this 
comment that it is in the best interests of 
the contractor to maintain access roads 
and culverts, but this may not always 
happen. Also, where the building of a 
line goes through sensitive 
environmental areas, location of access 
roads and maintenance of roads and 
culverts need more restrictive controls. 
Both sections concerning access roads 
and culvert are only appropriate if the 
engineer develops drawings concerning 
roads and culverts. 

e. One person indicated that in 
Section VII the statement that “single 
crossarm8 should be erected with 
crossarms on alternating sides of the 
poles’* may result in noncompliance 
with the National Electrical Safety Code 
(NESC), unless plan and profile or 
staking sheets are very specific on 
crossarm location. 

This paragraph of the REA 
specification will be revised to reflect 
the wording of Rule 261D6 of the NESC. 
The specification will indicate that 
tangent structures with single crossarms 
shall be erected with the crossarms on 
alternating sides of the poles. At 
crossings, single crossarms, should be 
attached to the face of the structure 
away from the crossing. 
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f. In Section VII, one person protested 
that the REA specification requires all 
guy angle and deadend poles to be 
plumb. The cooperative prefers tangent 
poles to be plumb but a rake to be put in 
the poles at angle structures. 

This specification and the previous 
construction specification are orientated 
around poles at tangent and angles 
remaining plumb. If one desires to rate 
poles at angle structures, the proposed 
construction specification can be 
modified by including this requirement 
in the Special Requirements paragraph 
of Section VII. We point out, however, 
that in most design calculations the 
assumption is made that the pole is 
plumb. 

g. One comment suggested changing 
Paragraph VII.B.9 concerning backfill. 
Where the backfill has settled or poles 
are no longer plumb because of poor 
tamping the backfill should be 
completely dug out, the pole readjusted 
if necessary, and the backfill retamped 
at no additional cost to the owner. 

Digging out the backfill and replacing 
and tamping of new backfill can be 
costly. However, the quality of the 
backfill and compaction is extremely 
important. As such, the specification has 
been revised to give the engineer doing 
the inspection the option to require 
complete removal of the backfill or to 
have this backfill retamped at any pole 
location. 

h. One comment was received on 
Section VIII, Paragraphs B.4 and 5 
concerning testing of anchors. It was felt 
that testing of anchors when required by 
the engineer could unnecessarily cost 
the owner. The specification is 
completely indefinite as to how many 
anchors (if any at all) the contractor 
must test 

In order to eliminate possible extra 
costs which a contractor might put in a 
bid to cover anchor tests, the section of 
REA Form 831, Electric Transmission 
Construction Contract covering bid 
construction units has been modified. 
The owner or engineer would request 
bid units for testing of the anchors. 

i. Several comments concerned the 
location of splices in the section on 
Conductors and Overhead Ground 
Wires. One person wanted splices to be 
located a minimum of 50 feet from 
structures and no splices be allowed at 
other public utility line crossings, at 
major highway or railroad crossings, or 
at deadend. Another person wished to 
retain the 10 foot restriction in the old 
specification. 

The new requirement of 25 feet is 
greater than the previous requirement of 
10 feet so that splices will not interfere 
with the location of dampers, if dampers 
should be required at a later time. The 


suggestion not to allow splices at other 
utility crossings and where the 
conductor is deadended is appropriate 
and is incorporated on the final 
document. 

j. One person suggested that the TS-1 
structure be dropped from the 
standards. Since a 6 psf wind is used in 
insulator swing calculations, the TS-1 
structure has become of little value. The 
TSS-1 structure is much superior. 

Once REA has performed an 
appropriate survey and it is found that 
cooperatives prefer the TSS-1 structure, 
we will remove the TS-1 from the 
construction standards. The TS-1 
structure is still occasionally used. 

k. Concerning the guy assemblies, one 
person suggested that short connecting 
links and a guy roller are much more 
standard equipment than the thimble 
clevis. There is only one supplier of the 
thimble clevis. Also with the pole band 
assemblies, only the roller and bolt are 
needed with links, the rollers being 
available from several sources. 

Because the thimble clevis is 
available from at least three suppliers, 
we do not foresee any supply problem. 
We are including a drawing, TM-120, 
which will show pole band connecting 
links and twisted links with guy rollers 
as alternate hardware for the thimble 
clevis when pole bands are used. We 
are also including in the drawings the 
previous guy assemblies of TG-11,12, 

13,14,15 and TG-22 which use the short 
connecting link and guy roller. 

l. A comment was received 
concerning the Right-of-Way Clearing 
Guides, TM-12,12(1). 13. In order to 
identify danger trees in the bid units, an 
arc is drawn from the top of the tree to 
the ground. The arc helps to clarify what 
is considered a danger tree when the 
tree is at a lower or higher elevation 
relative to the ground under the outside 
conductor. 

The suggestion is excellent and 
modification to the drawings has been 
made. 

List of Subjects in 7 CFR Part 1736 

Electric Utilities, Engineering 
Standards, Incorporation by Reference. 

In view of the above. 7 CFR Part 1730 
is amended as follows: 

PART 1736 —ELECTRIC STANDARDS 
AND SPECIFICATIONS 

1. The authority citation for 7 CFR 
Part 1738 continues to read as follows: 

Authority: 7 U.S.C. 801 et seq., 7 U.S.C. 1921 
et seq. 

2. The list in § 1730.97(b) is amended 
by adding the following entry: 


§ 1736.97 Incorporation by Reference of 
Electric Standards and Specifications. 

• * • * « 

(b) List of bulletins. 

* * * * * 

Bulletin 50-2 (T-805-A), Electric 
Transmission Specifications and 
Drawings for 34.5 kV to 69 kV (2-73). 

* • • • • 

Date: October 12,1988. 

Harold V. Hunter, 

Administrator. 

[FR Doc. 88-25173 Filed 11-1-88; 8:45 am] 
BtLUNQ CODE 341(MS-«I 


Farmers Home Administration 
7 CFR Part 1944 

Section 502 Rural Housing Loan 
Policies, Procedures and 
Authorizations 

agency: Farmers Home Administration, 
USDA. 

action: Final rule. 

summary: The Farmers Home 
Administration (FmHA) amends its 
regulations concerning Section 502 Rural 
Housing (RH) loans. Form FmHA 440-16 
is being renumbered for consistency 
within our directives system and revised 
to remove references to program 
requirements other than Single Family 
Housing, update covenants to comply 
with the Gam-St. Germain Act, and add 
a provision to clarify that certain 
agreements do not apply to non-program 
borrowers. The intended effect of this 
action is to reflect the correct form 
number for the Promissory Note form in 
FmHA regulations. 
effective date: November 2,198a 

FOR FURTHER INFORMATION CONTACT: 

Michael S. Feinberg, Senior Loan 
Specialist Single Family Housing 
Processing Division, Farmers Home 
Administration, USDA, Room 5334-S, 
South Agriculture Building, 14th and 
Independence Avenue SW., Washington 
DC 2025a Telephone (202) 382-1474. 
SUPPLEMENTARY INFORMATION: Thi8 
action has been reviewed under USDA 
procedures established in Department 
Regulation 1512-1 which implements 
Executive Order 12291, and has been 
determined to be exempt from those 
requirements because it involves only 
the updating of a form reference which 
is a matter of Agency procedure. It is the 
policy of this Department of publish for 
comment rules relating to public 
property, loans, grants, benefits, or 
contracts notwithstanding the 
exemption in 5 U.S.C. 553 with respect 
to such rules. This action, however, is 
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not published for proposed rulemaking, 
since it involves only Agency procedure 
and publication for comment is 
unnecessary. 

This document has been reviewed in 
accordance with 7 CFR Part 1940, 

Subpart G “Environmental Program*’. It 
is the determination of FmHA that the 
proposed action does not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment and in accordance with the 
National Environmental Policy Act of 
1969, Pub. L. 19-190, an Environmental 
Impact Statement is not required. 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.410. For the reasons set 
forth in the Final Rule related Notice to 
7 CFR Part 3015, Subpart V, 48 FR 29115, 
June 24,1983, this program/activity is 
excluded from the scope of Executive 
Order 12372. This action does not 
directly affects any FmHA programs or 
projects which are subject to 
intergovernmental consultation. 

List of Subjects in 7 CFR Part 1944 

Home improvement, Loan program- 
Housing and community development. 
Low and moderate-income housing- 
Rental, Mobile homes, Mortgage, Rural 
housing, Subsidies 

Therefore, Chapter XVIII, Title 7, 

Code of Federal Regulations is amended 
as follows: 

PART 1944—HOUSING 

1. The authority citation for Part 1944 
continues to read as follows: 

Authority: 42 U.S.C. 1480; 7 CFR 2.23; 7 CFR 
2.70. 

Subpart A—Section 502 Rural Housing 
Loan Policies, Procedures and 
Authorizations 

2. Section 1944.33 is amended by 
revising the introductory text of 
paragraph (c) and paragraph (c)(1) to 
read as follows: 

5 1944.33 Loan Closing 
* * • « • 

(c) Promissory Note. Form FmHA 
1940-16 “Promissory Note,'* will be 
prepared and signed in accordance with 
Part 1807 of this Chapter (FmHA 
Instructions 427.1), and the FMI for the 
form. 

(1) The payment alternatives of the 
note will be completed in accordance 
with the FMJ for the form. Payments of 
principal and interest will be deferred 
during the period the dwelling is not 
expected to be suitable for occupancy as 
a residence because of construction or 
repairs to be made. In such cases if the 
loan is closed before any funds are 


advanced by the Finance Office or loan 
funds are distributed by multiple 
advance, accrued interest is added to 
principal and repaid in regular 
amortized installments (payment 
alternative I) after the deferment period. 
# * * * * 

Dated: June 9.1988. 

Vance L. Clark, 

Administrator. Formers Home 
A dministration. 

[FR Doc 88-25392 Filed 11-1-88; 0:45 am] 

eiLUKQ COOC 3410-07-U 


7 CFR Part 1951 

Implementation of Salary Offset 

agency: Farmers Home Administration, 
USDA. 

action: Final rule. 

summary: By this final rule, the Farmers 
Home Administration (FmHA), adopts 
and revises its interim rule published 
May 18,1987, permitting salary offset to 
collect debts owed by Federal 
employees arising from delinquent 
FmHA loans and other debts. The 
objective is to inform the public of the 
procedures that will be used by FmHA 
to exercise salary offset. This action 
allows FmHA to collect from an 
employee’s current salary, to increase 
collections and reduce delinquencies. 
effective DATE: November 2,1988. 

FOR FURTHER INFORMATION CONTACT: 
Bob Nelson, Management Analyst, 
Fanners Home Administrator, U.S. 
Department of Agriculture, Room 5505, 
South Agriculture Building, Washington, 
DC 20250. Telephone (202) 475-4705. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
procedures established in Departmental 
Regulation 1512-1 which implements 
Executive Order 12291, and has been 
determined “non-major.” It will not 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, Slate or local government 
agencies, or geographic regions; 
significant adverse effects on 
competition, employment investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This document has been reviewed in 
accordance with 7 CFR Part 1940, 
Subpart G, **Environmental Program.” 
FmHA has determined that this action 
does not constitute a major Federal 
action significantly affecting the quality 


of the human environment and in 
accordance with the National 
Environmental Policy Act of 1969, Pub. 

L. 91-190, an Environmental Impact 
Statement is not required. 

This activity is listed in the Catalog of 
Federal Domestic Assistance under 
Farm Labor Housing Loans (No. 10.405), 
Farm Ownership Loans, specifically 
related to non-farm enterprise loans (No. 
10.407), Rural Housing Site Loans (No. 
10.411), Resource Conservation and 
Development Loans (No. 10.414), Rural 
Rental Housing Loans (No. 10.415), Soil 
and Water Loans (SW Loans) (No. 
10.416), Water and Waste Disposal 
Systems for Rural Communities (No. 
10.418), Watershed Protection and Flood 
Prevention Loans (No. 10.419), Rural 
Self-Help Housing Technical Assistance 
(Section 523 Technical Assistance (No. 
10.420), Business and Industrial Loans 
(No. 10.422), Community Facilities Loans 
(No. 10.423), and Rural Rental 
Assistance Payments (Rental 
Assistance) (No. 10.427), and are subject 
to the provisions of Executive Order 
12371 which requires intergovernmental 
consultation with State and local 
officials. (7 CFR Part 3015, Subpart V, 48 
FR 29112, June 24,1983.) Emergency 
loans (No. 10.404), Farm Operating 
Loans (No. 10.406), Farm Ownership 
Loans (No. 10.407), Low-Income Housing 
Loans (Section 502 Rural Housing 
Loans) (No. 10.410), Very Low-Income 
Housing Repair Loans (Section 504 Rural 
Housing Loans) (No. 10.417), Indian 
Tribes and Tribal Corporation Loans 
(No. 10.421), and Economic Emergency 
Loans (No. 10.428) are excluded from the 
Executive Order. 

Discussion of Final Rule 

FmHA published an interim rule in the 
Federal Register on May 18.1987 (52 FR 
18543). FmHA allowed a 30 day 
comment period ending June 17,1987, 
and received no comments from the 
public. FmHA is making minor changes 
in the final rule for consistency 
throughout the regulation and to clarify 
that salary offset cannot be used to 
collect money from retirement benefits. 

List of Subjects in 7 CFR Part 1951 

Account servicing. Loan programs. 
Agriculture, Loan programs—Housing 
and community development. Low and 
moderate income housing loans— 
Servicing, Accounting, Credit. 

Accordingly, the interim rule 
published in the Federal Register on 
May 18,1987 (52 FR 18543) concerning 
Subpart C of Part 1951, Chapter XVIII. 
Title 7, Code of Federal Regulations, is 
adopted as a final rule, as amended, to 
read as follows: 
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PART 1951—SERVICING AND 
COLLECTIONS 

1. The authority citation for Part 1951 
continues to read as follows: 

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70. 

Subpart C—Offsets of Federal 
Payments to FmHA Borrowers 

2. Section 1951.111 is amended by 
revisi^ the Introductory text; by 
redesignating current paragraphs (b)(1), 
(b)(3), (b)(4), (b)(5), (b)(6) and (b)(7) as 
paragraphs (b)(7), (b)(1). (b)(5), (b)(4), 
(b)(3) and (b)(6), respectively; by 
revising newly designated paragraphs 

(b) (5) and (b)(7); by revising paragraph 

(c) (2); by revising the introductory text 
of paragraph (e); by redesignating 
current paragraphs (e)(2) through (e)(14) 
as paragraphs (e)(4) through (e)(18), 
respectively; by adding new paragraphs 
(e)(2) and (e)(3); by revising newly 
designated paragraph (e)(9); and by 
revising paragraphs (f)(1), (h)(3), (i)(2), 
(k)(4), (1)(1). (1)(3), and (o) to read as 
follows: 

§ 1951.111 Salary offset 

Salary offset may be used to collect 
debts arising from delinquent FmHA 
loans and other debts which arise 
through such activities as theft, 
embezzlement, fraud, salary 
overpayments, underwithholding of 
amounts payable for life and health 
insurance, and any amount owed by 
former employees from loss of federal 
funds through negligence and other 
matters. Salary offset may also be used 
by other Federal agencies to collect 
delinquencies or debts owed to them by 
employees of FmHA, excluding County 
Committee members. Administrative 
offset, rather than salary offset, will be 
used to collect money from retirement 
benefits. Salary offset will not be 
initiated until after other servicing 
options available to the borrower have 
been utilized. In addition, for farmer 
program loans, salary offset will not be 
instituted if the federal salary has been 
considered on the farm and home plan, 
and it was determined the funds were to 
be used for another purpose other than 
payment of the FmHA loan. When 
salary offset is used, payment for the 
debt will be deducted from the 
employee’s pay and sent directly to the 
creditor agency. Not more than 15 
percent of the employee’s disposable 
pay can be offset per pay period, unless 
the employee agrees to a larger amount. 
The debt does not have to be reduced to 
judgment or be undisputed, and the 
payment does not have to be covered by 
a security instrument. This section 
describes the procedures which must be 


followed before FmHA can ask a 
Federal agency to offset any amount. 
Decisions made under the following 
section are not appealable under 
Subpart B of Part 1900 of this chapter. 
***** 

(b) - 

(5) Hearing Officer. An 
Administrative Law Judge of the USDA 
or another individual not under the 
supervision or control of the USDA, 
designated by the Certifying Official to 
review the determination of the alleged 
debt. 

***** 

(7) Salary Offset. The collection of a 
debt due to the U.S. by deducting a 
portion of the disposable pay of a 
Federal employee without the 
employee’s consent. 

(c) * * * 

(2) There are not any legal restrictions 
to the debt, such as the debtor being 
under the jurisdiction of a bankruptcy 
court, or the statute of limitations having 
expired. The Debt Collection Act of 1982 
permits offset of claims that have not 
been outstanding for more than 10 years. 
***** 

(3) Notice requirement before salary 
offset. Salary offset will not be made 
unless the employee receives 30 
calendar days written notice. This 
Notice of Intent (FmHA Guide Letter 
1951-C-4) will be addressed to the 
debtor or the debtor’s representative. 
The Notice of Intent must be modified if 
it is addressed to the debtor’s 
representative. In either case, the Notice 
of Intent will state: 
***** 

(2) The cost to the Government of 
collecting salary offset does not exceed 
the amount of the debt; 

(3) There are not any legal restrictions 
that would bar collecting the debt; 
***** 

(9) That the employee has a right to a 
hearing conducted by an Administrative 
Law Judge of USDA or a hearing official 
not under the supervision or control of 
the Secretary of Agriculture, concerning 
the agency’s determination of the 
existence or amount of the debt and the 
percentage of disposable pay to be 
deducted each pay period, if a petition 
for a hearing is filed by the employee as 
prescribed by FmHA; 
***** 

(f) Debtor's request for records, offer 
to repay, request for a hearing or 
request for information concerning debt 
settlement. 

(1) If a debtor responds to FmHA 
Guide Letter 1951-C-4 by asking to 


review and copy FmHA’s records 
relating to the debt, the Certifying 
Official will promptly respond by 
sending a letter which tells the debtor 
the location of the debtor’s FmHA files 
and that the files may be reviewed and 
copied within the next 30 days. Copying 
costs (see Subpart F of Part 2018 of this 
Chapter) will be set out in the letter, as 
well as the hours the files will be 
available each day. If a debtor asks to 
have FmHA copy the records, a copy 
will be made within 30 days of the 
request. 

***** 

(h) * * • 

(3) If the debtor is an USDA employee. 
Form AD-343 will be sent to the 
National Finance Center (NFC), New 
Orleans. LA., and a copy to the Finance 
Office, S. Louis, MO, Attn: Account 
Settlement Unit. This form can be signed 
for the Certifying Official by an 
employment officer, an Administrative 
Officer, or a personnel management 
specialist, or signed by the Certifying 
Official. 

***** 

(0 • * # 

(2) Deductions will be made only from 
basic pay, incentive pay, retainer pay, 
or, in the case of an employee not 
entitled to basic pay, other authorized 
pay. If there is more than one salary 
offset, the maximum deduction for all 
salary offsets against an employee's 
disposable pay is 15 percent unless the 
employee has agreed in writing to a 
greater amount. 

***** 

(k) 

(4) The Certifying Official shall 
furnish a copy of the memorandum and 
supporting documentation for 
paragraphs (k) (1) and (2) of this section 
to the Deputy Administrator for 
Management for distribution to the 
Financial and Management Analysis 
Staff (FMAS) and Employee Relations 
Branch. Personnel Division. 

m * * * 

(l) If a debtor is delinquent or 
indebted on more than one FmHA loan 
or debt, amounts collected by offset will 
be applied as specified on Form AD-343, 
based on the advantage to agency or 
debtor. The check date will be used as 
the date of credit in applying payments 
to the borrower’s accounts. 
***** 

(3) If a debtor does not request a 
hearing within the required time and it 
is later determined that the delay was 
due to circumstances beyond the 
debtor’s control, any amount collected 
before the hearing decision is made will 
be refunded promptly by the Certifying 
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Official in accordance with paragraphs 
(1) (1) and (2) of this section. 
***** 

(o) Liquidation from final checks. 

Upon the determination that an 
employee owing a debt to FmHA is to 
retire, resign, or employment otherwise 
ends, the Certifying Official should 
forward a telegram with the appropriate 
employee identification and amount of 
the debt to the NFC. The telegram 
should request that the debt be collected 
from final salary/lump sum leave or 
other funds due the employee, and, if 
necessary, to put a hold on the 
retirement funds. The telegram 
information should be confirmed by 
completion of Form AD-343. Collection 
from retirement funds will be in 
accordance with Departmental 
Administrative Offset procedures (7 
CFR Part 3, Subpart B, § 3.32). 
***** 

Dated: August 2,1988. 

Vunce L Clark, 

Administrator. Farmers Home 
Administration. 

[FR Doc. 88-25391 Filed 11-1-88; 8:45 am] 

BILLING CODE 3410-07-11 


Animal and Plant Health Inspection 
Service 

9 CFR Part 78 
[Docket No. 88-152] 

Brucellosis In Cattle; State and Area 
Classifications 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Affirmation of interim rule. 

summary: We are affirming without 
change an interim rule that amended the 
brucellosis regulations concerning the 
interstate movement of cattle by 
changing the classification of Arizona 
from a split status of Class Free/Class A 
to all Class Free. 

effective DATE: December 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Jan Huber, Senior Staff Veterinarian, 
Domestic Programs Support Staff, VS. 
APHIS, USDA, Room 812, Federal 
Building, 8505 Belcrest Road. 

Hyatt8ville. MD 20782, 301-438-5965. 
SUPPLEMENTARY INFORMATION: 
Background 

In an interim rule effective July 20, 
1988, and published in the Federal 
Register on July 25,1988 (53 FR 27843- 
27844, Docket Number 88-074), we 
removed an area of Arizona from the list 
of Class A states in S 78.41(b) and added 
it to the list of Class Free states in 


§ 78.41(a). This action changed the 
status of Arizona from Class Free and 
Class A to all Class Free, and relieved 
certain restrictions on moving cattle 
interstate from Arizona. 

Before the publication of the interim 
rule, Arizona—except those portions of 
Mohave and Coconino Counties north of 
the Grand Canyon—was classified as a 
Class A state because of its herd 
infection rate and its MCI reactor 
prevalence rate. Those portions of 
Mohave and Coconino Counties north of 
the Grand Canyon were classified as 
Class Free. However, after reviewing its 
brucellosis program records, we 
concluded that the entire state of 
Arizona meets the standards for Class 
Free status. 

Comments on the interim rule were 
required to be postmarked or received 
on or before September 23,1988. We did 
not receive any comments. The facts 
presented in the interim rule still 
provide a basis for this rule. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.*' Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, federal, state, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Cattle moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Changing the status of 
Arizona from Class Free/Class A to all 
Class Free reduces certain testing and 
other requirements governing the 
interstate movement of cattle from 
Arizona. Testing requirements for cattle 
moved interstate for immediate 
slaughter or quarantined feedlots are not 
affected by this change. Cattle from 
certified brucellosis free herds moving 
interstate are not affected by this 
change. 

The groups affected by this action are 
certain herd owners in Arizona, as well 
as buyers and importers of Arizona 
cattle. Approximately 60,826 cattle are 


tested for brucellosis in Arizona each 
year, at an average cost to the seller of 
$7 per test. Therefore, Class Free status 
could result in a potential savings of 
$425,782 for Arizona’s livestock 
industry. Since Arizona has 3,700 herds, 
the annual savings to each herd owner 
will be approximately $115 per herd. We 
have therefore determined that changing 
Arizona’s brucellosis status will not 
significantly affect market patterns, and 
will not have a significant economic 
impact on the small entities affected by 
this interim rule. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

This rule contains no information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq .). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under 10.025 and is subject to Executive 
Order 12372, which requires 
intergovernmental consultation with 
state and local officials. (See 7 CFR Part 
3015, Subpart V.) 

List of Subjects in 9 CFR Part 78 

Animal diseases, Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 

PART 78—BRUCELLOSIS 

Accordingly, we are adopting as a 
final rule, without change, the interim 
rule that amended 9 CFR Part 78 and 
that was published at 53 FR 27843-27844 
on July 25,1988. 

Authority: 21 U.S.C. lll-114a-l, 114g. 115, 
117,120.121.123-126,134b, 134f; 7 CFR 2,17, 
2.51, and 371.2(d). 

Done in Washington, DC this 27th day of 
October. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 88-25318 Filed 11-1-88; 8:45 am] 

BILLING CODE 3410-S4-M 


9 CFR Part 78 
[Docket No. 88-141] 

Validated Brucellosis-Free States 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Affirmation of interim rule. 
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SUMMARY: We are affirming without 
change an interim rule that amended the 
brucellosis regulations concerning the 
interstate movement of swine by adding 
Tennessee to the list of validated 
brucellosis-free states* 

EFFECTIVE DATE: December 2,198a 
FOR FURTHER INFORMATION CONTACT: 

Dr. Mitchell A. Essey, Senior Staff 
Veterinarian, Program Planning Staff, 
VS. APHIS, USDA. Room 844, Federal 
Building, 6505 Beicrest Road, 

Hyattsviile, MD 20782. 301-435-5961. 
SUPPLEMENTARY INFORMATION: 

Background 

In an interim rule published in the 
Federal Register on July 1 , 1988 (53 FR 
24929-24930, Docket Number 88-099), 
and effective July 27,1988, we added 
Tennessee to the list of validated 
brucellosis-free states in $ 78.43. 
Comments on the interim rule were 
required to be postmarked or received 
on or before August 30,1988. We did not 
receive any comments. The facts 
presented in the interim rule still 
provide the basis for this rule* 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a '‘major rule/* Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, federal, state, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

This action will allow breeding swine 
to move interstate from Tennessee 
without being tested for brucellosis. The 
groups affected by this action are herd 
owners in Tennessee. We expect the 
economic impact to be minimal; of the 
approximately 4,000 herd owners 
nationwide who regularly ship breeding 
swine interstate, less than 50 regularly 
ship breeding swine interstate from 
Tennessee. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 


determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

This rule contains no information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under 10.025 and is subject to Executive 
Order 12372, which requires 
intergovernmental consultation with 
state and local officials. (See 7 CFR Part 
3015, Subpart V.) 

List of Subjects in 9 CFR Part 78 

Animal diseases. Brucellosis, Cattle, 
Hogs, Quarantine, Transportation. 

PART 78—BRUCELLOSIS 

Accordingly, we are adopting as a 
final rule, without change, the interim 
rule that amended 9 CFR Part 78 and 
that was published at 53 FR 24929-24930 
on July 1,1988. 

Authority: 21 U.S.C. lll-114a-l, 114g. 115, 
117, 120. 121.123-128,134b, 134f; 7 CFR 2.17, 
2.51, and 371.2(d). 

Done m Washington. DC this 27lh day of 
October. 

James W. Closser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 88-25317 Filed 11-1-88; 8:45 am] 

BILLING COOE 3410-34-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[Docket No* 88-CE-19-AD; Arndt 39-6056) 

Airworthiness Directives; Mitsubishi 
Models MU-2B, MU-2B-10, -15, -20, 
-25, -26, -26A, -30, -35, -36, -36A, -40, 
and -60 Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to certain Mitsubishi Models 
MU-2B, MU-2B-1Q, -15. -20, -25. -26, - 
26A. -30, -35. -36. -36A, -40, and -60 
airplanes which requires inspection and. 
if necessary, replacement of the flap 
control torque tube joints. This 
amendment is the result of a field report 
indicating that a fatigue crack has been 
found in the torque tube joint of a MU- 


2B airplane. Failure of one of these 
joints can lead to flap control failure 
and possible asymmetric flap 
deployment resulting in loss of the 
airplane. 

date: Effective Date: December 4,1988. 

Compliance: As prescribed in the 
body of the AD. 

ADDRESSES: Mitsubishi Heavy 
Industries (MHI) Service Bulletin (S/B) 
No. 189B, dated May 27,1588, or MHI 
S/B No. 067/27-008, dated November 
16,1987, applicable to this AD may be 
obtained from the Beech Aircraft 
Corporation (Licensee for Mitsubishi), 
Commercial Service, Department 52, 

P.O. Box 85, Wichita, Kansas 67201- 
0085: Telephone (316) 681-7279. This 
information may also be examined at 
the Rules Docket. Federal Aviation 
Administration (FAA), Central Region, 
Office of the Assistant Chief Counel, 
Attention: Rules Docket No. 88-CE-19- 
AD, Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 

For Type Certificate (TC) A10SW 
registered airplanes: Brian Yanez. 
Aerospace Engineer, Wichita Aircraft 
Certification Office, ACE-120W, FAA, 
Central Region, 1801 Airport Road, Room 
100, Mid-Continent Airport, Wichita. 
Kansas 67209: Telephone (316) 946-4409. 
For MHI TC A2PC registered airplanes; 
Silton Thomas, Aerospace Engineer. Los 
Angeles Aircraft Certification Office, 
ANM-123L, FAA. 3229 East Spring 
Street, Long Beach, California 90806- 
2425; Telephone (213) 988-5230. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an AD 
requiring inspection and, if necessary, 
replacement of the flap contorl torque 
tube joints on certain MU-2B airplanes, 
was published in the Federal Register on 
July 26,1988 (53 FR 28006). The proposal 
resulted from a report that a fatigue 
crack was found in the torque tube 
joints of the flap control system on a 
Mitsubishi Model MU-2B Airplane that 
had been in service for more than 4,000 
hours. Failure of the torque tube joints 
can lead to flap control failure and 
possible asymmetric flap deployment. 

As a result, MHI issued two mandatory 
Service Bulletins, No. 067/23-008. dated 
November 18,1987. and No. 189A, dated 
June 16,1987, which cover inspection of 
the torque tube joint and procedures for 
replacement of cracked parts. The MHI 
Service Bulletin No. 180A, pertains to 
the models listed on U.S. TYpe 
Certificate (TC) A2PC, whereas the MHI 
Service Bulletin No. 067/27-008, pertains 
to the models listed on U.S. TC A10SW. 
The proposed AD specified an 
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inspection program in accordance with 
the applicable service bulletin. 

The Japan Civil Aviation Bureau 
(JCAB) issued AD No. TCD-2252-1-87. 
dated August 10,1987, covering this 
subject. The JCAB, which has 
responsibility and authority to maintain 
the continuing airworthiness of these 
airplanes in Japan, has classified S/B 
No. 189A and the actions recommended 
therein by the manufacturer as 
mandatory to assure the continued 
airworthiness of the affected airplanes. 
On airplanes operated under Japanese 
registration, this action has the same 
effect as an AD on airplanes certified for 
operation in the United States. The FAA 
relies upon the certification of the JCAB 
combined with FAA review of pertinent 
documentation in finding compliance of 
the design of these airplanes with the 
applicable United States airworthiness 
requirements and the airworthiness 
conformity of products of this type 
design certificated for operation in the 
United States. 

The FAA examined the available 
information related to the issuance of 
MH1 S/B No. 189A, dated June 16,1987, 
and MHI S/B No. 067/27-008, dated 
November 16,1987, and the mandatory 
classification of S/B No. 189A by the 
JCAB. Based on the foregoing, the FAA 
found that the condition addressed by 
these service bulletins was an unsafe 
condition that may exist on other 
products of this type certificated for 
operation in the United States. 
Accordingly, the FAA proposed an 
amendment to Part 39 of the FAR to 
include an AD on this subject. Interested 
persons have been afforded an 
opportunity to comment on the proposal. 

No comments or objections were 
received on the proposal. Subsequent to 
the issuance of the proposal it came to 
the attention of the FAA that Mitsubishi 
revised S/B No. 189A. as proposed in 
the NPRM, to correct typogrpahical 
errors in Figure 1, and reissued the S/B 
as No. 189B, dated May 27,1988. 
Therefore, since the substitution of the 
S/B 189b reference, in lieu of S/B No. 
189A, does not have a substantive 
impact on the AD, it is hereby 
incorporated without further notice. 

The FAA has determined there are 
approximately 477 airplanes affected by 
this AD. The cost of the inspection, as 
required by this AD is estimated to be 
$320 per airplane. The maximum total 
cost to the private sector is estimated to 
be $152,640. The cost of compliance with 
this AD is so small that the expense of 
compliance will not be a significant 
financial impact on any small entities 
operating these airplanes. 

The regulations adopted herein will 
not have substantial direct effects on the 


states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

Therefore, I certify that this action (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and procedures (44 FR11034; February 
26,1979); and (3) will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A copy of the 
final evaluation prepared for this action 
is contained in the regulatory docket. A 
copy of it may be obtained by contacting 
the Rules Docket at the location 
provided under the caption 
“ADDRESSES.“ 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 5 39.13 of Part 39 of the FAR as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised. Pub. L 97-M9. 
January 12.1983); and 14 CFR 11.89. 

§39.13 [Amended] 

2. By adding the following new AD: 

Mitsubishi Heavy Industries, Ltd. (MHI): 
Applies to Models MU-2B, MU-2B-10, 
-15. -20, -25. -28. -26A. -30. -35, -36, 
-36A. -40. and -60 airplanes (all serial 
numbers with or without the SA suffix) 
certificated in any category. Compliance: 
As indicated in the Ad, unless already 
accomplished. To preclude flap control 
failure, accomplish the following: 

(a) On airplanes with more than 4,000 
hours Time-in-Service (TIS), within the next 
100 hours TIS, and on airplanes with less 
than 4,000 hours TIS, before reaching 4,100 
hours TIS: 

(1) Inspect torque tube joint Part Number 
(P/N) 010A-61254, of torque tube assembly P/ 
N 010A-61250 for cracks, and replace a 
cracked joint with a serviceable unit. If no 
crack is found, repeat the inspection at 
intervals not to exceed 100 hours TIS, as 
follows: 

(i) For airplanes type certificated in 
accordance with U.S. Type Certificate (TC) 


A2PC (those without the serial number suffix 
SA) as described in MHI MU-2B Service 
Bulletin (S/B) No. 189B, dated May 27,1988. 

(ii) For airplanes type certificated in 
accordance with U.S. TC A10SW (those 
airplanes with the serial number suffix SA) 
as described in MHI MU-2B S/B No. 067/27- 
008, dated November 18.1987. 

(2) Inspect all other torque tube joints listed 
as "existing joints" in Figure 1 of the 
applicable S/B for cracks, and replace a 
cracked joint with a serviceable unit. If no 
crack is found, repeat the inspection 
thereafter at intervals not to exceed 500 hours 
TIS, as follows: 

(i) For TC A2PC airplanes as described in 
MHI S/B 189B. 

(ii) For TC AlOSW airplanes as described 
in MHI S/B No. 067/27-008. 

(b) Accomplish the inspections and 
replacement requirements of paragraph 
(a) of this AD, as applicable, prior to 4,100 
hours TIS on each replacement joint listed as 
an "existing joint." as follows: 

(1) For TC A2PC airplanes (without S/N 
suffix SA) in Figure 1 of MHI S/B No. 189B. 

(2) For TC AlOSW airplanes (with S/N 
suffix SA) in Figure 1 of MHI S/B No. 067/27- 
008. 

(c) Repetitive inspections of a torque tube 
joint are terminated upon installation of a 
joint listed as an "improved joint," as 
follows: 

(1) For TC A2PC airplanes (without S/N 
suffix S/A) in figure 1 of MHI S/B No. 189B. 

(2) For TC AlOSW airplanes (with S/N 
suffix SA) in Figure 1 of MHI S/B No. 067/27- 
008. 

(d) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(e) An equivalent method of compliance 
with this AD may be used on the A2PC 
airplanes, if approved by the Manager, Los 
Angeles Aircraft Certification Office, ANM- 
120L. FAA 3229 East Spring Street, Long 
Beach. California 90806-2425, Telephone (213) 
988-5200, and on the AlOSW airplanes, if 
approved by the Manager. Wichita Aircraft 
Certification Office. ACE-115W. 1801 Airport 
Road. Room 100, Mid-Continent Airport. 
Wichita, Kansas 87209; Telephone (316) 948- 
4400. 

All persons affected by this directive 
may obtain copies of the documents 
referred to herein upon request to the 
Beech Aircraft Corporation (Licensee to 
Mitsubishi), P.O. Box 85, Wichita, 
Kansas 67201; Telephone (316) 681-9111; 
or may examine these documents at the 
FAA, Office of the Assistant Chief 
Counsel, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106. 

This amendment becomes effective on 
December 4,1988. 

Issued in Kansas City. Missouri, on 
October 19,1988. 

f. Robert Ball. 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 88-25332 Filed 11-1-88: 8:45 am) 

BILLING CODE *10-1 >41 
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14 CFR Part 99 

[Docket No. 2509ft; Arndt No. 99-14) 

RIN: 212O-AC00 

Flight Plan and Transponder 
Requirements In an Air Defense 
Identification Zone 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule; correction. 

summary: On October 12,1988, the FAA 
published a final rule revising the flight 
plan and position reporting requirements 
for civil aircraft conducting operations 
into or out of the U.S. into, within, or 
across the Contiguous U.S. Air Defense 
Identification Zone (ADIZ] and 
establishing a new transponder-on 
requirement for operations in an ADIZ. 
Flight plan Filing provisions concerning 
operations in the Hawaii, Guam, and 
Alaska ADIZ were inadvertently 
omitted. This action corrects that error. 
EFFECTIVE DATE: December 12.1988. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Reginald C. Matthews, Air Traffic 
Rules Branch, ATO-23Q. Federal 
Aviation Administration, 800 
Independence Avenue SW., 

Washington, DC 20591, telephone (202) 
267-8783. 

Adoption of the Corrections 

Accordingly, pursuant to the authority 
delegated to me, Docket No. 25099; 

Arndt. No. 99-14, as published October 
12,1988 (53 FR 39842) is corrected as 
follows: 

PART 99—[CORRECTED I 

1. The authority citation for Part 99 
continues to read: 

Authority: 49 U.S.C. 1348,1354(a), 1502, 

1510, and 1522; 49 U.&C. 106(g) (Revised Pub. 
L 97—449, January 12,1983). 

2. On page 39845, in the second 
column, § 99.1(b) is correctly revised to 
read as follows: 

§99.1 Applicability. 

♦ • • * • 

(b) Except for §§ 99.7 and 99.12, this 
subpart does not apply to the operation 
of any aircraft— 

(1) Within the 48 contiguous States 
and the District of Columbia, or within 
the State of Alaska, on a flight which 
remains within 10 nautical miles of the 
point of departure; 

(2) Operating at true airspeed of less 
than 180 knots in the Hawaii ADIZ or 
over any island, or within 3 nautical 
miles of the coastline of any island, in 
the Hawaii ADIZ; 

(3) Operating at true airspeed of less 
than 180 knots in the Alaska ADIZ while 


the pilot maintains a continuous 
listening watch on the appropriate 
frequency: or 

(4) Operating at true airspeed of less 
than 180 knots in the Guam ADIZ. 


3. On page 39845, in the third column, 
§ 99.11(a) is correctly revised to read as 
follows: 

§ 99.11 ADIZ flight plan requirements. 

(a) Unless otherwise authorized by 
ATC, no person may operate an aircraft 
into, within, or across an ADIZ unless 
that person has filed a flight plan with 
an appropriate aeronautical facility. 

• • * • * 

Issued in Washington, DC. on October 27, 
198a 

John H. Cassady. 

Assistant Chief Counsel 

[FR Doc. 88-25333 Filed 11-1-88; 8:45 an] 

BILLING COOC 4910-1S-M 


14 CFR Part 121 

[Docket No. 25590; Arndt No. 121-1961 

Smoking Aboard Aircraft Final Rule; 
Correction 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule; correction. 

SUMMARY: On April 13,1988, the FAA 
published a final rule to implement the 
congressionally mandated ban on 
smoking during flights which are 
scheduled for 2 hours or less. This 
action corrects an error in that final rule. 
EFFECTIVE DATE: April 23. 1988. 

FOR FURTHER INFORMATION CONTACT. 
Patricia A. Abdullah, Operations Law 
Branch (AGC-220), Regulations and 
Enforcement Division, Office of the 
Chief Counsel, Federal Aviation 
Administration, 800 Independence 
Avenue SW„ Washington. DC 20591, 
Telephone (202) 267-8094. 
SUPPLEMENTARY INFORMATION: On April 
13,1988, the FAA issued a final rule 
prohibiting smoking in the passenger 
cabin or lavatory on airline flights 
scheduled to be 2 hours or less in 
duration, except for flights between the 
United States and other countries. (53 
FR 12358). 

Certain sections in Part 121 were 
amended and redesignated to implement 
the smoking ban. Former $ 121.317(b) 
required air carriers to post a sign or 
placard stating "Fasten Seat Bell While 
Seated.” As part of the amendments, 

§ 121.317(b) was redesignated as 
§ 121.317(d). Current § 121.317(d) 
requires that the sign or placard state 


"Fasten Belt While Seated." (53 FR 
12382). The word "Seat" was 
inadvertently omitted from the quote in 
the redesignated paragraph. That 
omission is corrected below. 

Correction to Federal Aviation 
Regulation Section 121.317(d) 

Section 121.317(d) is correctly revised 
to read as follows: 

§ 121.317 Passenger Information. 

• • * * • 

(d) No person may operate a 
passenger-carrying airplane under this 
part unless there is affixed to each 
forward bulkhead and each passenger 
seat back a sign or placard that reads 
"Fasten Seat Belt While Seated." These 
signs or placards need not meet the 
requirements of paragraph (a) of this 
section. 

• • • • • 

Donald P. Byrne, 

Deputy Assistant Chief Counsel Regulations 
and Enforcement Division. 
issued in Washington, DC on October 27, 

198a 

[FR Doc. 88-25334 Filed 11-1-88; 8:45 am] 
BILUN8 COOC 4910-13-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 381 

[Docket No. RM-88-28-000; Order No. 5061 

Revision of Filing Fees For Natural Gas 
Rate and Tariff Filings 

Issued October 27,1988. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 
action: Interim rule. 

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
adopting this interim rule revising its 
regulations on filing fees for natural gas 
rate and tariff filings made pursuant to 
§§ 381.204 and 381.205. Under the 
revised regulations, the Commission will 
not charge a filing fee for rate and tariff 
filings made in response to an order 
requiring compliance issued by the 
Commission to a specifically identified 
pipeline with respect to a specific tariff 
previously filed by the pipeline. Also, 
the Commission is providing a 
categorical reduction of sixty percent of 
the fees for rate and tariff filings made 
by nonmajor natural gas companies 
pursuant to §§ 381.204 and 381.205. The 
Commission is adopting this rule 
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partially in response to the U.S. Court of 
Appeals* decision and remand in Raton 
Gas Transmission Co. v. FERC, 852 F.2d 
612 (D.C. Cir. 1988). The Commission is 
amending its regulations in this interim 
rule while, at the same time, seeking 
comments on its changes. After 
reviewing the comments submitted on 
the action taken in this rulemaking 
docket the Commission will issue a 
final rule. 

dates: This rule is effective October 27, 
1988. An original and 14 copies of the 
written comments on this proposed rule 
must be filed with the Commission by 
December 19,1988. 

address: Interested persons are invited 
to submit written comments on the 
interim rule to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. Comments 
should refer to Docket No. RM88-28-000 
on the outside of the envelope and on ail 
documents submitted to the 
Commission. 

FOR FURTHER INFORMATION CONTACT: 

Julia Lake White, Office of General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 357- 
8530. 

SUPPLEMENTARY INFORMATION: In 

addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in Room 
1000 at the Commission's Headquarters. 
825 North Capitol Street, NE., 
Washington. DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of forma) documents issued by the 
Commission. CiPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 357-8997. To 
access CIPS, set your communications 
software to use 300,1200 or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit The full text of this rule will be 
available on CIPS for 10 days from the 
date of issuance. The complete text on 
diskette in WordPerfect format may also 
be purchased from the Commission's 
copy contractor, La Dorn Systems 
Corporation, also located in Room 1000. 
825 North Capitol Street NE., 
Washington, DC 20426. 

Before Commissioners: Martha O. Hesse, 
Chairman; Charles G. Stalon, Charles A. 
Trabandt, Elizabeth Anne Moler and Jerry J. 
Langdon. 


I. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is adopting 
this interim rule revising its regulations 
on filing fees for natural gas rate and 
tariff filings made pursuant to §5 381.204 
and 381.205. Under the revised 
regulations, the Commission will not 
charge a filing fee for rate and tariff 
filings made in response to an order 
requiring compliance issued by the 
Commission to a specifically identified 
pipeline with respect to a specific tariff 
previously filed by the pipeline. Also, 
the Commission is providing a 
categorical reduction of sixty percent of 
the fees for rate and tariff fihngs made 
by nonmajor natural gas companies 1 * * 
pursuant to §§ 381.204 and 381.205.* The 
Commission is adopting this rule 
partially in response to the U.S. Court of 
Appeals; decision and remand in Raton 
Gas Transmission Co. v. FERC.* 

II. Background and Discussion 

The Commission assesses filing fees 
and annual charges under certain 
statutory provisions. These provisions 
either authorize filing fees set at levels 
calculated to reimburse the government 
agencies involved for the average cost of 
rendering a specific service 4 or 


1 The terra '‘major" is defined in Part 201, General 
Instructions, of the Commission's accounting 
regulations, to mean each natural gas company as 
defined in the Natural Gas Act whose combined gas 
sold for resale and gas transported or stored for a 
fee exceeds 50 million Mcf at 14.73 psi (60 *F) in 
each of the three previous calendar years. The term 
"nonmajor" is defined in Part 201. General 
Instructions, of the Commission's accounting 
regulations, as including natural gas companies that 
are not classified as a "major company" and that 
had total gas sales of volume transactions 
exceeding 200,000 Mcf at 14.73 psi (60 T) In each of 
the three previous calendar years. See Uniform 
System of Accounts Prescribed for Natural Gas 
Companies. General Instructions. 18 CFR Part 201. 
General Instructions (1988). 

»18 CFR 361.204 and 381.205 (1988). Section 
381.204 establishes the fee for a tariff filing for 
general changes in rates and for changes other than 
rates. Section 381.205 establishes the fee for tariff 
filings that track certain costs. 

• 852 F-2d 612 p.C. Cir. 1988). The sixty percent 
categorical reduction in gas rate filing fees for 
nonmajor pipelines is in response to the Court's 
remand in Raton. That change, aa well as the 
elimination of filing fees for certain gas rate and 
tariff compliance filings (which is peripherally 
related to the issues in Raton) have been under 
internal consideration for several years. 

4 See Independent Offices Appropriations Act. 31 
U.S.C. 9701 (1962). The Commission established fees 
applicable to natural gas pipeline rates in Order No. 
36t, 49 FR 5083 (Feb. 10,1984); FERC Stats. & Regs. 
(Regulations Preambles 1962-1985] 130343 (Feb. 8, 

1984) . Its companion rule established fees 
applicable to producer matters under the Natural 
Gas Act. Order No. 36a 49 FR 5074 (Feb. 10.1984); 
FERC Slats. & Regs. (Regulations Preambles 1982- 

1985) 130.542 (Feb. 8.1984). A third rule established 
fees applicable to natural gas pipeline certificate 

proceedings. Order No. 433, 50 FR 40332 (Oct 3, 
1985). FERC Stats. & Regs. [Regulations Preambles 


authorize annual charges for broad 
classes of entities to reimburse the 
Commission for the costs of regulating 
entire industry groups. 5 

The Independent Offices 
Appropriations Act of 1952 (IOAA), 
which authorizes the Commission to 
establish fees for specific services and 
benefits it renders to identifiable 
beneficiaries, provides only general 
guidance on the manner in which 
agencies are to assess fees. It instructs 
agencies to be fair in imposing any fees 
required and to consider such factors as 
the costs to the Government the value 
of the service to the recipient, the public 
policy or other interest served and other 
relevant facts. 6 

The principal administrative 
interpretation of the IOAA is the Office 
of Management and Budget's Circular 
A-25, 7 * which states that a fee should be 
assessed against each identifiable 
recipient of a measurable unit or amount 
of Government service or property from 
which the recipient derives a special 
benefit 6 The IOAA, OMB Circular A-25 


1982-1985] 1 30,602 (Sept. 30.1985). Order Noe. 360 
and 361 were upheld on review in Phillips Petroleum 
Co. v. FERC. 706 F.2d 370 (10th Cir. 1986). 

• Section 3401 of the Omnibus Budget and 
Reconciliation Act of 1908.42 U.S.C. 7178 (1982), 
provides that the Commission must "assess and 
collect fees and annual charges in any fiscal year in 
amounts equal to all the costs incurred by the 
Commission in that fiscal year." The Commission 
established these annual charges in May. 1987. 
Order No. 473, Annual Charges Under the Omnibus 
Budget and Reconciliation Act of 1906. 52 FR 21263 
(June 5,1987); FERC Stats, ft Regs. 130,748 (1987). 
The annual charges, codified at 18 CFR 382.201- 
382.203. are based on volumes of energy transported 
and sold by interstate gas pipelines, electric 
utilities, power marketing administrations and 
electric cooperatives and on the operating revenues 
received by oil pipelines, appeal pending sub nom. 
Interstate Natural Gas Association of America v. 
Federal Energy Regulatory Commission. D.C Cir. 
No. 87-1570. 

• 31 U.SC 9701(b)(2)(AHD) (1982). 

f Issued as Bureau of the Budget Circular A-25 
(Sept. 23.1959). The United States Supreme Court 
expressed general approval for the interpretation of 
the IOAA embodied in Circular A-25. Federal 
Power Commission v. New England Power Co„ 415 
VS. 345. 349-51 (1974). 

• A "special benefit" accrues when a 
Government-rendered service "enables the 
benefidsry to obtain more Immediate or substantial 
gains or values (which may or may not be 
measurable in monetary terms) than those which 
accrue to the general public," provides business 
stability or assures public confidence in the 
business activity of the beneficiary, or is performed 
at the request of the recipient and is above and 
beyond the services regularly received by the same 
industry or group or by the general public. OMB 
Circular A-25 S 3(a)(1). 
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and subsequent case law have 
established certain criteria that must be 
met in levying a fee under the IOAA. In 
establishing its fees, the Commission (1) 
identifies the service for which the fee is 
to be assessed; 9 (2) explains why the 
particular service benefits the 
identifiable recipient more than it 
benefits others in the industry or the 
general public; 10 (3) bases the fee on as 
small a category of service as 
possible; 11 and (4) demonstrates 
calculation of the cost basis of each fee 
assessed. 12 This last criterion is 
satisfied when the Commission presents 
a reasonable, not necessarily exact, 
relationship between its costs and the 
fee assessed. 13 The Commission’s fees 
and general procedures for determining 
them are codified at 18 CFR Part 381. 

On July 29.1988, the U.S. Court of 
Appeals for the District of Columbia 
Circuit remanded Raton Gas 
Transmission Co. v. FERC (Raton) to the 
Commission. 14 The case involved an 
attempt by Raton to obtain relief from a 
fee charged by the Commission for 
processing a six-page “Purchased Gas 
Adjustment" (PGA) filing made by 
Raton pursuant to § 154.38 of the 


• National Cable Television Association. Inc. v. 
FCC. 554 F.2d 1094,1100 (D.C. Cir. 1978) (the agency 
"must identify the activity which justifies each 
particular fee it assesses"). See also Federal Power 
Commission v. New England Power Co. at 349-351 
(invalidating assessments against jurisdictional 
utilities in proportion to their wholesale sales and 
interchange of electricity since the "thrust of the 
Act" reached only specific charges for specific 
services to "specific individuals or companies" and 
the Commission's formula could result in charges to 
companies which had no proceedings before the 
Commission during the year in question). 

10 Electronic Industries Association v. FCC, 554 
F.2d 1100,1114 (D.C. Cir. 1976) ("require a certain 
nexus, a threshold level of private benefit between 
the regulatee and the agency before a fee can be 
assessed against the recipient of the service”). 

11 Id at 1118 ("we interpret the statute and the 
Supreme Court decisions to require reasonable 
particularization of the basis for the fees, 
accomplished by an allocation of costs to the 
smallest unit that is practical"). 

** Id. at 1117 (‘This involves (a) an allocation of 
the specific direct and indirect expenses which form 
the cost basis for the fee to the smallest practical 
unit; (b) exclusion of any expenses incurred to serve 
an independent public interest; and (c) a public 
explanation of the specific expenses included in the 
cost basis for a particular fee. and an explanation of 
the criteria used to include or exclude particular 
terms."). 

19 National Cable Television Association. Inc. v. 
FCC at 1105-08 ("Any computation such as those 
must necessarily be based on numerous 
approximations and can only be expected to be 
accurate within reasonable limits. It is sufficient for 
the Commission to identify the specific items of 
direct or indirect cost incurred in providing each 
service or benefit for which it seeks to assess a fee, 
and then to divide that cost among the members of 
the recipient class * ** * * in such a way as to assess 
each a fee which is roughly proportional to the 
‘value’ which that member has thereby received."). 

14 See note 3. 


Commission's regulations. 18 Noting that 
the IOAA requires fees assessed for 
agency service to be cost-justified and 
fair, the Court questioned whether the 
Commission’s current fees for PGA 
filings continue to be cost-justified. The 
Court also questioned whether the 
uniform application of the fees to all 
pipelines may be substantially unfair to 
smaller pipelines. The Court required 
the Commission to reconsider its 
decision to charge Raton the full fee and 
to supply a fuller explanation of its 
result. The Court also suggested that the 
Commission may want to reevaluate the 
situation to determine whether it is time 
to devise a new fee schedule better 
assuring fairness of the fees charged to 
small pipelines. 18 

In response to the Court’s mandate in 
Raton, and in consideration of its 
experience implementing filing fees for 
gas rate filings during the four years 
since the present fee structure was 
adopted in Order No. 361, the 
Commission is revising its fees schedule 
for rate and tariff filings made pursuant 
to §§381.204 and 381.205. One revision 
will eliminate all filing fees for gas rate 
and tariff filings that respond to a 
specific order requiring compliance 
issued by the Commission to a 
specifically identified pipeline with 
respect to a specific tariff previously 
filed by that pipeline. This revision will 
be effective prospectively from October 
27,1988. 

The Commission’s experience in 
implementing the fees schedule adopted 
in Order No. 361 indicates that 
compliance filings which are normally 
required for the majority of filings made 
do not take a significant amount of time 
to process. The time-consuming analysis 
was performed in processing the original 
rate filing; the compliance filing merely 
implements the result of that analysis. 
Thus, compliance filings should not 
require the same fee as other rate filings. 
Additionally, compliance filing fees 
generate numerous complaints and 
waiver requests and, in fact, may 
discourage natural gas companies from 
making compliance filings. The 
Commission believes that eliminating 
filing fees for compliance filings will 
largely end these complaints and will 
encourage companies to make these 
filings. 

The Commission will recover the 
revenue lost by elimination of fees for 


*• See 18 CFR 154.38 (1088). On November 10, 
1987, the Commission revised its Purchased Gas 
Adjustment regulations in Order No. 483. 52 FR 
43854 (Nov. 17,1987); ID FERC Stats. & Regs. 

1 30.778 (1987), codified at 18 CFR 154.301-154.310 
(1988). 

»• 852 F.2d at 619. 


compliance filings through a 
proportionate increase in the fees for the 
other rate filings in future years. The 
present fees are based on the total 
amount of time spent in processing all 
rate and tariff filings divided by the total 
number of all these filings. Since 
compliance filings take less time to 
process than the current fees would 
indicate, it follows that more time is in 
fact being spent (and more costs 
incurred) in processing the other rate 
filings, and that the fees collected for 
processing those other filings have been 
understated commensurate with the 
overstatement of the fees for processing 
the compliance filings. Accordingly, by 
eliminating the fees for compliance 
filings, there will be a commensurate 
increase in the fees for these other rate 
filings in future years. The total fees 
collected for all rate filings will remain 
the same; the only difference is that the 
fees will now be allocated in manner 
that more accurately reflects the time 
and cost of processing tariff filings. 

Additionally, the Commission is 
providing a categorical reduction of 
sixty percent of the fees for rate and 
tariff filings made by nonmajor natural 
gas companies pursuant to §§381.204 
and 381.205. 17 In Order No. 361, the 
Commission recognized that there may 
be instances in the future when full cost 
recovery fees may have an adverse 
impact on certain classes of applicants 
or may undermine Commission 
activities. 18 Subsequently, in Order No. 
395, the Commission first applied a 
categorical reduction of sixty percent in 
fees applicable to certain general 
activities, i.e. t fees for petitions for 
declaratory order, review of Department 
of Energy (DOE) denials of adjustments 
and review of DOE remedial orders. 19 
The Commission stated that the average 
cost per completion for these filings is 
such that full recovery of these costs 
would substantially discourage the use 
of these services. Accordingly, the 
Commission, as a matter of 
administrative fairness, adopted a 
categorical reduction for each of these 
three categories of general activities. 

Similarly, in response to the Court’s 
remand in Raton, the Commission has 
decided that a reduction in fees for 
nonmajor natural gas companies 20 to 


17 See note 2. 

111 FERC Stats. & Regs. (Regulations Preambles 
1982-1985] 1 30,543 at 30.878. 

14 Order No. 395. 49 FR 35348 (Sept. 7.1984); 
FERC Stats. A Regs. (Regulations Preambles 1982- 
1985] 1 30.592 (Aug. 31.1684). 

40 Raton Gas Transmission Company is a 
nonmajor natural gas company within the meaning 
of Part 201 of the Commission’s regulations. See 18 
CFR Part 201, Genera) Instructions (1988). 
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less than full cost recovery is necessary 
in order to prevent a disproportionate 
economic impact on nonmajor pipelines. 
Accordingly, the Commission adopts a 
categorical reduction of sixty percent of 
the fees for rate and tariff filings made 
by nonmajor natural gas companies 
pursuant to §§ 381.204 and 381.205. This 
sixty percent categorical reduction is a 
policy judgment by the Commission 
representing its best estimate of the 
magnitude of reduction necessary to 
avoid a disproportionate economic 
impact on nonmajor companies. 21 

Pursuant to this interim rule, the 
Commission will apply the sixty percent 
categorical reduction to Raton’s tariff 
filing at issue in the Raton decision. 
Additionally, the sixty percent 
categorical reduction will be applied 
retroactively to any rate or tariff filing 
made by nonmajor companies on or 
after July 29,1988^ the date of the Court's 
decision in Raton . 

The Commission is amending its 
regulations in this interim rule while, at 
the same time, seeking comments on 
these changes. Since the Raton decision, 
numerous small natural gas companies 
have made rate and tariff filings and 
paid the Commission's fees under 
protest. The Commission believes that a 
prompt response to the Court's remand 
in Raton can alleviate the industry’s 
uncertainty about the status of the 
Commission's ga9 rate fees schedule as 
it applies to smaller natural gas 
companies. After reviewing the 
comments submitted on the action taken 
in this rulemaking docket, the 
Commission will issue a final rule. 

III. Administrative Findings and 
Effective Date 

The Commission is adopting a rule 
prior to providing a notice and obtaining 
comments, as generally required by the 
Administrative Procedure Act (APA) for 
any rulemaking proceeding. 22 The 
Commission is invoking exceptions to 
this requirement to provide an 
immediate response to the Court's 
remand in Raton while the Commission 
seeks written comments on its proposal. 


ai Unlike the reallocation of rate Tiling feet to 
eliminate the feea for compliance Tilings, discussed 
above, the sixty percent categorical reduction for 
nonmajor companies is not baaed on reevaluation of 
the cost of processing particular types of filings. 
Rather, it is based on potential hardship to the small 
companies. The Commission's experience is that the 
average time required to process the rate Tilings of 
nonmajor companies is not significantly lower than 
the average time required to process the rate Tiling 
of major companies. Hence, there will be no change 
in the rate Tiling fees for major pipelines (although 
the effect of the sixty percent categorical reduction 
for nonmajor companies will be reflected in the 
amount of money to be recovered through the 
Commission's annual charges). 

»* 5 U.S.C. 553 (b) and (c) (1982). 


This rule will be in effect for an interim 
period while the Commission studies the 
issues related to providing a categorical 
reduction for nonmajor pipelines. The 
Commission is making a special effort to 
implement this interim rule promptly in 
order to minimize the impact of the filing 
fees, and to provide some measure of 
certainty about these filing fees that 
Raton and similar shall pipelines must 
pay while the Commission responds to 
the Court's mandate in the Raton case. 

The Commission, therefore, finds good 
cause to issue this rule without prior 
notice and comment. The Commission 
believes the public interest is best 
served in this instance with the 
promulgation of an interim rule 
consistent with the Court's concerns. 

Hiis interim rule is effective October 
27.1988. 

IV. Regulatory Flexibility Act 
Certification 

The Regulatory Flexibility Act 
(RFA) 23 generally requires a description 
and analysis of rules that will have a 
significant economic impact on a 
substantial number of small entities. 

The revised fees adopted in the rule 
may have a significant impact on a 
substanital number of small entities. In 
effect, the Commission's rule will lessen 
the economic impact of its fees on small 
natural ga3 companies. The Commission 
believes this rule will have a beneficial 
impact on small entities rather than a 
negative impact The Commission 
concludes, therefore, that this impact 
will not be "significant" within the 
meaning of the RFA. Accordingly, the 
Commission certifies that this rule will 
not have a "significant economic impact 
of a substantial number of small 
entities". 

V. Environmental Statement 

The Commission concludes that 
promulgating this rule does not 
represent a major Federal action having 
a significant adverse effect on the 
human environment of the Commission's 
regulations implementing the National 
Environmental Policy Act. 24 This rule is 
procedural in nature and therefore falls 
within the categorical exemptions 
provided in the Commission’s 
regulations. Consequently, neither an 
environmental impact statement nor an 
environmental assessment are 
required. 25 


*»5 U.SC. 801-612 (1982). 

14 52 PR 47897 (Dec. 17.1987). Ill FERC Stats. & 
Regs. 130.783 (Dec. 10.1987) (codified at 18 CFR 
Part 381). 

••See 18 CFR 300.4(a)(1) (1«»). 


VI. Public Comment Procedures 

Interested persons are invited to 
submit written comments on the interim 
rule to the Office of the Secretary. 
Federal Energy Regulatory Commission. 
825 North Capitol Street NIL, 
Washington, DC 20428. Comments 
should refer to Docket No. RM88-28-000 
on the outside of the envelope and on ail 
documents submitted to the 
Commission. Fourteen copies should be 
submitted with the original. 

Comments must be filed on or before 
December 19,1988. Copies of the written 
comments may be obtained from the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol Street NE., Washington, DC 
20420. Comments are available for 
public inspection during business hours 
at the same location. Copies of 
comments will be available for 
purchase. 

List of Subjects in 18 CFR Part 381 

Natural gas. Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, the 
Commission amends Part 381, Chapter 1, 
Title 18 of the Code of Federal 
Regulations as set forth below. 

By the Commission. 

Lob D. Casheil, 

Secretary. 

PART 381—FEES 

1. The authority citation for Part 381 
continues to read as follows: 

Authority: Department of Energy 
Organization Act. 42 U.S.CL 7101-7352 (1982); 
E.0.12009. 3 CFR 1978 Comp., p. 142; 
Independent Offices Appropriations Act. 31 
U.S.CL 9701 (1982); Natural Gas Act, 15 U.S.C. 
717-717w (1982); Federal Power Act, 10 U.S.C. 
991-828c (1982); Public Utility Regulatory 
Policies Act 16 U.S.C. 2601-2045 (1982); 
Interstate Commerce Act 49 U.S.C. 1-27 
(1970). 

2. Section 381.204 is revised to read 89 
follow: 

§ 381.204 Pipeline tartfl filing for general 
changes In rates and for changes other 
than In rates. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, the fee 
established for a tariff filings for general 
changes in rates and for changes other 
than rates is $4,320. 

(b) Categorical reduction. Effective 
July 29,1988, with respect to nonmajor 
natural gas companies, as defined in 
Part 201, General Instructions, of this 
chapter, the fee established for a tariff 
for general changes in rates and for 
changes other than rates is $1,720. 
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(c) There is no fee for a tariff filing 
that responds to an order requiring 
compliance issued by the Commission to 
a specifically identified pipeline with 
respect to a specific tariff previously 
filed by that pipeline. 

3. Section 381.205 is revised to read as 
follows: 

§ 381.205 Pipeline tariff filings that track 
certain costs. 

(a) General rule. Except as provided 
in paragraphs (b) and (c) of this section, 
the fees established for a tariff filings 
that track costs are: 

(1) $4,440 for annual filing under 
§ 154.305; 

(2) $910 for a quarterly filing under 
§ 154.308; 

(3) $910 for an Interim adjustment 
filing under § 154.309; and 

(4) $910 for any other tariff filing that 
tracks costs. 

(b) Categorical reduction. Effective 
July 29,1988, with respect to nonmajor 
natural gas companies, as defined in 
Part 201, General Instructions, of this 
chapter, the fees established for tariff 
filings that track costs are: 

(1) $1,770 for annual filing under 
5 154.305; 

(2) $360 for a quarterly filing under 
§ 154.308; 

(3) $360 for an interim adjustment 
filing under $ 154.309; and 

(4) $360 for any other tariff filing that 
tracks costs. 

(c) There is no fee for a tariff filing 
that responds to an order requiring 
compliance issued by the Commission to 
a specifically identified pipeline with 
respect to a specific tariff previously 
filed by that pipeline. 

[FR Doc. 88-25372 Filed 11-1-88: 8:45 am) 

BILUNQ CODE «717-01-41 


DEPARTMENT OF THE TREASURY 
Customs Service 
19CFR Part 111 

Annual User Fee for Customs Brokers’ 
Permit 

agency: U.S. Custom Service, Treasury. 
action: Notice of due date of broker's 
user fee. 

summary: This document advises 
Customs brokers that for 1989 the 
annual user fee of $125 that is assessed 
for each permit held by an individual, 
partnership, association, or corporate 
broker is due by January 3,1989. This 
announcement is being published to 
comply with the Tax Reform Act of 1986. 
dates: Date of notice: November 2, 

1988. Due dale for fee: January 3.1989. 


FOR FURTHER INFORMATION CONTACT: 

Raymond Janiszewski, Chief, Broker 
Compliance and Evaluation Branch, 

(202) 535-4181. 

SUPPLEMENTARY INFORMATION: 
Background 

Section 13031 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985 (Pub. L. 99-272) established that an 
annual user fee of $125 is to be assessed 
for each customs broker’s permit held by 
an individual, partnership, association 
or corporate broker. This fee is set forth 
in the Customs Regulations in 5 111.96 
(19 CFR 111.96). 

Section 111.96, Customs Regulations, 
provides that the fee is payable for each 
calendar year in each district where a 
broker has a permit to do business by 
the due date, which will be published in 
the Federal Register annually. 

Section 1893 of the Tax Reform Act of 
1988 (Pub. L 99-514), provides that 
notice of the date on which payment is 
due of the user fee for each broker 
permit shall be published by the 
Secretary of the Treasury in the Federal 
Register by no later than 60 days before 
such due date. 

This document notifies brokers that 
for 1989 the due date for payment of the 
user fee is January 3,1989. It is expected 
that annual user fees for brokers for 
subsequent years will be due on the first 
of January each year. 

Dated: October 28,1988. 

Michael H. Lane, 

Acting Commissioner of Customs. 

[FR Doc. 88-25357 Field 11-1-88; 8:45 am] 

BILLING CODE 4820-02-M 


19 CFR Part 113 
(T.D. 88-461 

Customs Regulations Amendments 
Concerning Access to Customs 
Security Areas at Airports; Correction 

agency: U.S. Customs Service, 

Treasury. 

action: Final rule; correction. 

SUMMARY: In Federal Register Document 
88-17439, published on August 3,1988 
(53 FR 29228), the Customs Regulations 
were amended relating to access to 
Customs security areas at airports. On 
page 29230, third column, it was stated 
that “Section 113.64 is amended by 
redesignating paragraph (d) as 
paragraph (e) and adding a new 
paragraph (d) to read as follows:" it 
should have read “Section 113.64 is 
amended by redesignating paragraphs 


(d) and (e) as paragraphs (e) and (f) and 
adding a new paragraph (d) to read as 
follows:" 

FOR FURTHER INFORMATION CONTACT: 

Arnold Sarasky, Office of Regulations 
and Rulings (202-566-8237). 

Dated: October 26,1988. 

John E. Elkins, 

Acting Director, Regulatory Procedures and 
Penalties Division. 

[FR Doc. 88-25356 Filed 11-1-88; 8:45 am] 
BILLING CODE 4S20-02-N 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 570 

[Docket No. N-88-1869; FR 2564] 

UDAG Funding Rounds for FY 1989 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Notice of UDAG Funding 
Rounds for FY 1989. 

summary: This Notice is to announce 
the FY 1989 schedule of funding rounds 
for the Urban Development Action 
Grant Program (UDAG). On August 29, 
1988 (53 FR 33026) the Department 
published a final rule amending 24 CFR 
Part 570, which provides that the 
Secretary must announce, within 30 
days of the start of a fiscal year, any 
change for that year in the funding 
schedule set out in 570.460. This Notice 
is to announce that there will be two 
funding rounds in FY 1989: (1) July 1989 
for small cities; and (2) September 1989 
for large cities/urban counties. 
Additional rounds may be announced 
later if a change in funding makes such 
additional rounds possible. 

FOR FURTHER INFORMATION CONTACT: 
Stanley Newman, Director, Office of 
Urban Development Action Grants, 
Department of Housing and Urban 
Development, Room 7262, 451 Seventh 
Street SW., Washington, DC 20410, (202) 
755-6290. (This is not a toll-free 
number.) 

SUPPLEMENTARY information: Section 

119 of the Housing and Community 
Development Act of 1974 (42 U.S.C. 
5318) (1974 Act) establishes the Urban 
Development Action Grant (UDAG) 
program, under which HUD is 
authorized to award grants to 
economically distressed cities and 
urban counties to help stimulate 
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economic development activity needed 
to aid in economic recovery. HUD 
allocates the grant funds each fiscal 
year in separate funding rounds for 
small cities and for large cities/urban 
counties. The schedule for the funding 
rounds is set forth at 24 CFR 570.460. 

Section 515 of the Housing and 
Community Development Act of 1987 
(1987 Act) amended section 119 of the 
1974 Act by modifying UDAG selection 
criteria and definitions of eligible cities. 
The Department implemented these 
amendments by revisions to 24 CFR Part 
570 in a Final rule published August 29, 
1988 (53 FR 33026). Section 515(b) of the 

1987 Act requires that the Secretary 
announce within 30 days of the start of 
each fiscal year the number of funding 
rounds to be held in that fiscal year. The 
new rule provides that there will be 
three funding rounds for small cities and 
three rounds for large cities/urban 
counties each yefcr unless, within 30 
days of the start of a fiscal year, the 
Secretary announces by Federal 
Register Notice a revised schedule 
applicable to the upcoming fiscal year 
(24 CFR 570.460). 

The purpose of this Notice is to 
announce that in FY1989 there will be 
only one funding round for small cities 
and one for large cities/urban counties. 
The funding round for small cities will 
be in July 1989, and the funding round 
for large cities/urban counties will be in 
September 1989. (The dates refer to the 
date of the decision.) Funding rounds 
scheduled for small cities in November 

1988 and March 1909 and for large 
cities/urban counties in January 1989 
and May 1989 are cancelled, unless the 
funding situation should change, making 
additional rounds possible. 

In addition to requiring that the 
Secretary announce the number of 
funding rounds to be held each year, 
section 515(b) also provides that there 
are to be no less than two and no more 
than three competitions for grants each 
fiscal year. The legislative history 
indicates that Congress intends one 
competition to include to funding 
rounds, /.e., one for small cities and one 
for large cities/urban counties. HUD 
interprets this provision to be predicated 
on the assumption that there will be 
sufficient funds to hold at least two 
competitions, or four funding rounds. No 
funds were appropriated for the UDAG 
program for FY 1989. Therefore, the 
reduced number of funding rounds for 
FY 1989 is necessary because of the 
limited resources available for the 
program. 

For the past five years, appropriations 
for this program have steadily decreased 
(from $440 million in 1983 to $216 million 
in 1988). No funds were appropriated for 


the UDAG program for FY 1989 in the 
Department of Housing and Urban 
Development—Independent Agencies 
Appropriations Act of 1989 (Pub. L 100- 
404, approved August 19,1988). 

However, HUD is authorized to continue 
making grants with funds recaptured 
from FY 1986-1988 appropriations. HUD 
estimates that approximately $50 million 
may be recaptured from these past 
appropriations during the next year. 
Because it will take the better part of the 
year to know exactly how much will be 
recaptured, the two funding rounds 
announced by this Notice for FY 1989 
are scheduled for the latter part of the 
fiscal year. If. however, the funding 
situation changes, it may be possible to 
hold additional rounds. HUD will 
publish a Notice announcing any change 
in the funding round schedule. 

The two FY 1989 funding rounds 
announced today will follow the normal 
schedule for submission of applications, 
review, and decision contained in 24 
CFR 570.460. The application submission 
period for small cities will be May 1-31, 
1989; the review period will be June 1- 
July 31,1989; and the decision date will 
be by July 31,1989. For large cities/ 
urban counties, the application 
submission period will be July 1-31, 

1989; review period, August 1- 
September 30,1989; and decisions made 
by September 30,1989. HUD expects 
sufficient funds to have been recaptured 
by July 1989 and September 1989 to have 
viable funding competitions. 

Any new applications received by 
HUD prior to the application submission 
periods for the scheduled funding 
rounds will be returned to applicants. 
However, applicants will be notified if 
there is a change in the UDAG funding 
situation that makes additional funding 
rounds possible. HUD will also keep 
applications held over from the July 1988 
small cities funding round and the 
September 1988 large cities/urban 
counties funding round, and these 
applicants will be contacted during the 
next funding rounds so that their 
applications may be updated. 

Other Matters 

An environmental assessment is 
unnecessary, since the subject matter of 
this Notice is categorically excluded 
from the Department’s National 
Environmental Policy Act procedures 
under 24 CFR 50.20(k). 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12812, Federalism . has 
determined that this Notice has no 
federalism implications and, therefore, 
does not require a review under that 
Order. The Notice merely announces a 
change in the schedule of UDAG funding 


rounds from the schedule contained in 
24 CFR 570.460. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family , has also 
determined that this Notice does not 
have potential significant impact on 
family formation, maintenance, and 
general well-being and, therefore, is not 
subject to review under the Order. 

The Catalog of Federal Domestic 
Assistance number is 14.221—Urban 
Development Action Grants. 

Dated: October 27,1988. 

Jack R. Stokvis, 

Assistant Secretary for Community Planning 
and De velopment 

[FR Doc. 88-25346 Filed 11-1-88; 8:45 am) 

BILLING COOC 4210-29-M 


POSTAL SERVICE 
39 CFR Part 111 

Mailer Endorsement Specifications for 
Requesting Ancillary Services 

agency: Postal Service. 
action: Final rule. 

summary: This rulemaking modifies a 
final rule published on May 6,1988 
revising the requirements for mailer 
ancillary service endorsements. Thi9 
modification will provide for greater 
flexibility in complying with the type 
face requirement and the requirement 
for placement of the return address on 
letter size mail. 

EFFECTIVE DATE: November 5.1988. 

FOR FURTHER INFORMATION CONTACT: 

Bonnie Goetzke, (202) 268-3525. 
SUPPLEMENTARY INFORMATION: On May 

6,1988, the Postal Service published a 
final rule to modify the requirements for 
mailer ancillary service endorsements. 

53 FR 16258-61. The final rule adopted 
revised postal regulations improving and 
standardizing the endorsements through 
which a mailer requests certain 
forwarding or address correction 
services if a mail piece is undeliverable 
as addressed. The regulations prescribe 
the location, wording, and print size of 
endorsements mailers may use to 
request these ancillary services. When 
the regulations become effective on 
November 5,1988, a mail piece bearing a 
nonstandard endorsement will be 
refused. 

After the publication of the final rule, 
the Postal Service received a number of 
comments on the final rule from the 
mailing industry. These mailers stated 
that it would be Impossible to meet the 
requirement, in Domestic Mail Manual 











44188 Federal Register / Vol. 53, No. 21ft T V, ffiffdQeffdfty,. November 2, 1988 / Rules and Regulations 


sections 122.17 and 159.151, that 
endorsements must be “no smaller than 
8 point Helvetica medium type or a 
manufacturer’s generic equivalent” with 
current ink jet printing technology. They 
expressed concern that ink jet 
technology, widely used in the printing 
industry, would become unusable, since 
that technology is unable to print 
Helvetica type. 

In addition, other mailers objected to 
the requirement in the same sections 
that endorsements had to be printed in 
the upper left hand comer on letter-size 
mail under the return address. These 
mailers stated that they do not always 
use the entire mail piece for the return 
address, recipient’s address and 
postage. For example, some use mailing 
labels affixed to the center of the piece. 
These mailers requested some flexibility 
in this requirement to maintain their 
creative “ownership” on a portion of the 
mail piece face. 

Based upon these comments, the 
Postal Service has decided to make two 
modifications to the final rule. The type 
face requirement of 8 point Helvetica 
medium type has been revised to 
remove the reference to “Helvetica 
medium type or a manufacturer’s 
generic equivalent”. The requirement, on 
letter-size mail, that the endorsement 
must appear in the upper left comer of 
the address side of the piece, directly 
below the return address, has been 
revised to provide that “the 
endorsement must appear in either the 
upper left comer of the address side of 
the piece or the upper left comer of the 
addressing area of the piece, directly 
below the return address.” 

For the above reasons, the Postal 
Service hereby amends the Domestic 
Mail Manual, which is incorporated by 
reference in the Code of Federal 
Regulations (see 39 CFR 111.1.), as 
follows: 

PART 111—[AMENDED] 

1. The authority citation in 39 CFR 
Part 111 continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 

401, 403. 404, 3001-3011. 3201-3219, 3403-8406. 
3821. 5001. 

PART 122—DELIVERY ADDRESS 

2. In Part 122,122.17 is revised to read 
os follows: 

122.17 Endorsements. 

A mailer's specific instructions for 
forwarding mail (see 159.2), as well as 
requests for address correction service 
or return (see 159.3), must appear below 
the sender’s return address. A full return 
address must be used with these 
endorsements. On all mail, the 


endorsement must appear in either the 
upper left comer of the address 6ide of 
the piece or the upper left comer of the 
addressing area of the piece, directly 
below the return address. (While not a 
requirement, it is strongly recommended 
that endorsements on letter-size mail 
not appear lower than 2%* from the 
bottom edge of the envelope. 
Endorsements in the lower 2 34' of the 
envelope could result in misrouting of 
the piece on Postal Service automated 
letter mail equipment.) Endorsements 
must be no smaller than 8 point type. 
Endorsements and return addresses 
must be printed so that they read in the 
same direction as the delivery address. 
There must be clear space of at least Vi 
inch both above and below the 
endorsement An endorsement must 
stand out clearly against its background. 
A reasonable degree of color contrast 
(see 324.614 for acceptable 
specifications) must be maintained 
between the endorsement and the 
background of the mail piece. Black ink 
on a white background is strongly 
preferred, but other color combinations 
may be used. Brilliant colored envelopes 
and reverse printing are not permitted. 
See Exhibits 159.151a-f for specific 
mailer endorsements authorized for 
each class of mail. Mail bearing an 
endorsement that does not meet the 
requirements of this section and 159.151 
will not be acceptable for mailing. 

Examples: 

a. Frank B White 

2418 FRONT STREET 
ST LOUIS MO 63135-1234 

FORWARDING & RETURN 
POSTAGE GUARANTEED 

b. Frank B White 

2418 FRONT STREET 
ST LOUIS MO 63135-1234 

ADDRESS CORRECTION 
REQUESTED 

c. Frank B White 

2416 FRONT STREET 
ST LOUIS MO 63135-1234 

FORWARDING & RETURN 
POSTAGE GUARANTEED 
ADDRESS CORRECTION 
REQUESTED 

d. Frank B White 

2416 FRONT STREET 
ST. LOUIS MO 63135-1234 
FORWARDING & ADDRESS 
CORRECTION REQUESTED 
« • • • » 

PART 159—UNDELIVERABLE MAIL 

3. In Part 159,159.151 is revised to 
read as follows: 


150.151 Treatment of Undeliverable - 
as-Addressed Mail. 

.151. Except as provided in 159.153, 
mail that is undeliverable a9 addressed 
may be forwarded, returned to the 
sender, or treated as dead mail, 
depending on the treatment authorized 
for that particular class of mail. A 
summary of the procedures for handling 
undeliverabte as addressed mail is 
presented in Exhibits 159.151a-f. The 
chapters covering each class of mail 
contain more detailed provisions. A full 
return address must be used with these 
endorsements. On all mail, the 
information must appear in either the 
upper left comer of the address side of 
the piece or the upper left comer of the 
addressing area of the piece, directly 
below the return address. (While not a 
requirement, it is strongly recommended 
that endorsements on letter size mail not 
appear lower than 2%' from the bottom 
edge of the envelope. Endorsements in 
the lower 2%” of the envelope could 
result in misrouting of the piece on 
Postal Service automated letter mail 
equipment.) Endorsements must be no 
smaller than 8 point type. Endorsements 
and return addresses must be printed 
reading in the same direction as the 
delivery address. There must be a clear 
space of at least Vi inch both above and 
below the endorsement. An 
endorsement must stand out clearly 
against its background. A reasonable 
degree of color contrast (see 324.814 for 
acceptable specifications) must be 
maintained between the endorsement 
and the background of the mail piece. 
Black ink on a white background is 
strongly preferred, but other color 
combinations may be used. Brilliant 
colored envelopes and reverse printing 
are not permitted. Mail bearing an 
endorsement that does not meet these 
requirements will not be accepted for 
mailing. 

Note: These requirements are to be applied 
only by trained acceptance personnel. 
Delivery personnel are not to make 
determinations about the correctness of 
endorsements. If mail, bearing an 
endorsement that does not meet these 
requirements, is accepted, that Postal Service 
will make reasonable efforts to honor the 
mailer's service request. 

A transmittal letter making these 
changes in the pages of the Domestic 
Mail Manual will be published and will 
be transmitted to subscribers 
automatically. Notice of issuance of the 
transmittal letter will be published in 
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the Federal Register as provided by 39 
CFR 111.3. 

Fred Eggleston, 

Assistant General Counsel, Legislative 
Division . 

{FR Doc. 88-25371 Filed 11-1-88; 2:21 pm] 

BILLING CODE 7710-12-*! 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
(FRL 3444-6] 

Approval and Promulgation of 
Implementation Plans; Michigan 

agency: U.S. Environmental Protection 
Agency (USEPA). 
action: Final rule. 

summary: The purpose of this notice is 
to announce finar rulemaking action on 
portions of Michigan’s State 
Implementation Plan (SIP), on which 
USEPA deferred regulatory action when 
approving and conditionally approving 
the Part D Clean Air Act (CAA) 
requirements contained in the State’s 
1979 SIP on May 6,1980, (45 FR 29790). 
This action approves the regulations 
submitted to USEPA on April 25,1979 
(effective at the State level on January 
18,1980), concerning: Open burning; 
continuous emission monitoring (CEM); 
air pollution episodes; organization, 
operation and procedures; and hearings. 
date: The action is effective January 3, 
1989, unless notice is received on or 
before December 2,1988, that someone 
wishes to submit comments. 
addresses: Copies of the SIP revision 
are available at the following addresses 
for review: (It is recommended that you 
telephone Ms. Toni Lesser, at (312) 888- 
6037, before visiting the Region V office.) 
U.S. Environmental Protection Agency, 
Region V, Air and Radiation Branch 
(5AR-26), 230 South Dearborn Street, 
Chicago, Illinois 60081 
Michigan Department of Natural 
Resources. Air Quality Division, 
Stevens T. Mason Building, 530 West 
Allegan. Lansing. Michigan 48909 
U.S. Environmental Protection Agency, 
Public Information Reference Unit, 401 
M Street SW.. Washington, DC 20460 
Comments on these proposed rules 
should be addressed to: (Please submit 
an original and three copies, if possible.) 
Gary Gulezian, Chief. Regulatory 
Analysis Section, U.S. Environmental 
Protection Agency, Air and Radiation 
Branch (5AR-26), 230 South Dearborn 
Street, Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Toni Lesser, Michigan Regulatory 


Specialist. U.S. Environmental 
Protection Agency, Air and Radiation 
Branch (5AR-26), 230 South Dearborn 
Street, Chicago, Illinois 60604, (312) 886- 
6037. 

SUPPLEMENTARY INFORMATION: On May 

6,1980 (45 FR 29790), USEPA published 
a final rulemaking action approving the 
State of Michigan’s Part D SIP. 

However, Michigan’s submittal of April 
25,1979, contained additional 
regulations which were not required 
under the CAA's Part D SIP 
requirements. Therefore, at the time of 
USEPA’8 May 6,1980, final rulemaking, 
USEPA decided to defer rulemaking and 
indicated that a separate rulemaking 
notice addressing these elements would 
be prepared. 

The State of Michigan submitted the 
rules which are the subject of this notice 
on April 29.1979. These rules are Rule 
336.1310 (Open Burning); R336.2101- 
336.2199 (Continuous Emission 
Monitoring); R336.2301-336.2308 (Air 
Pollution Episodes); R336.2601-336.2608 
(Organization, Operation and 
Procedures); and R336.2701-336.2706 
(Hearings). These rules have been in 
effect at the State level since January 18, 
1980. 

On January 15,1988, USEPA sent the 
State of Michigan a letter addressing 
these rules. In response to USEPA’s 
letter, the State submitted a letter on 
February 22,1988, requesting USEPA to 
continue processing these rules with the 
exception of the sulfur dioxide 
compliance date extension rules 
336.1501-336.1507. 

1. Open Burning 

Michigan's Rule 336.1310 limits the 
open burning of materials. It prohibits 
open burning of waste, refuse, garbage, 
or any other waste materials with the 
five exceptions presented below. These 
exceptions do not authorize open 
burning w T here prohibited by local law 
or regulation. 

(a) Waste disposal of material from 
one or two-family dwellings where the 
burning does not violate any other 
Commission rules. 

(b) Structures and other materials 
used exclusively for fire prevention 
training if prior approval is obtained 
from the Commission. 

(c) Trees, logs, brush, and stumps in 
accordance with applicable state and 
local regulations if the burning is not 
conducted within a Priority 1 area as 
listed in Table 33, a Priority II area as 
listed in Table 34, nor closer than 1400 
feet to an incorporated city or village 
limit and the burning does not violate 
any other Commission rule. 


(d) Beekeeping equipment and 
products, including frames, hive bodies, 
hive covers, combs, wax and honey 
when burned for bee disease control. 

(e) Logs, brush, charcoal, and similar 
materials for the purpose of food 
preparation or recreation. 

Regulatory Action 

USEPA approves Michigan’s Rule 
336.1310 as an acceptable additional 
element of Michigan’s current federally 
approved SIP. This rule reduces the 
particulate matter concentrations and 
other products of combustion throughout 
the state and it in no way relaxes 
control requirements contained in the 
approved Michigan SIP. 

2. Continuous Emission Monitoring 
(CEM) 

Under section 110(a)(2)(F) of the CAA, 
States must submit a plan for the 
installation of equipment by owrners or 
operators of stationary sources to 
monitor emissions from these sources. 
Michigan submitted sixteen rules: 
336.2101; 336.2102; 338.2103; 336.2150; 
338.2151; 336.2152; 336.2153; 336.2154; 
336.2155; 336.2159; 336.2170: 338.2175; 
330.2176; 336.2189; 336.2190, and 336.2199 
which address the requirements related 
to CEM. The requirements of these rules 
are summarized below. USEPA prepared 
a technical support document (TSD) 
dated October 1,1987, which contains 
an analysis of these CEM rules. 

Rule 336.2101 

Michigan's Rule 336.2101 requires 
fossil fuel-fired steam generators to 
install, calibrate, maintain, and operate 
CEM for opacity, sulfur dioxide, nitrogen 
oxide, oxygen and carbon dioxide. In 
addition, it requires all subject sources 
to begin monitoring and recording 
within 18 months from the effective date 
of the rule. Rule 336.2101 is consistent 
with section 110(a)(2)(F) of the CAA and 
meets the minimum emission monitoring 
requirement of 40 CFR Part 51; 

Appendix P, section 2.1. 

Rule 336.2102 

Michigan’s Rule 336.2102 requires 
continuous SO* emission monitoring for 
sulfuric acid plants having production 
capacity of more than 300 tons per day. 
Rule 336.2102 meets the requirements of 
40 CFR Part 51; Appendix P, section 2.3. 

Rule 336.2103 

Michigan’s Rule 336.2103 requires 
continuous opacity monitoring for Fluid 
Bed Catalytic Cracking Regenerators at 
petroleum refineries. Rule 336.2103 
meets the requirements of 40 CFR Part 
51; Appendix P. section 2.4. 
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Rule 336.2150 

Michigan’s Rule 338.2150 contains 
performance specifications for CEM 
systems. Rule 338.2150 meets the 
requirements of 40 CFR Part 51; 
Appendix P, section 3.1. 

Rule 336.2151 

Michigan’s Rule 336.2151 discusses 
calibration gases for CEM systems. Rule 

338.2151 meets the requirements of 40 
CFR Part 51; Appendix P, section 3.3. 

Rule 336.2152 

Michigan’s Rule 336.2152 deals with 
cycling time for CEM systems. Rule 

338.2152 requires that CEM systems for 
measuring opacity, complete a minimum 
of one cycle of sampling and analyzing 
for each successive 10-second period 
and one cycle of data recording for each 
successive 6-minute period. CEM 
systems for measuring nitrogen, carbon 
dioxide, oxygen, or SOt shall complete a 
minimum of one cycle of operation for 
each successive 15-minute period. Rule 

338.2152 meets the requirements of 40 
CFR Part 51; Appendix P. section 3.4. 

Rule 336.2153 

Michigan’s Rule 336.2153 discusses 
zero and drift factors for CEM systems. 
Rule 336.2153 meets the requirements of 
40 CFR Part 51; Appendix P, section 3.5. 

Rule 336.2154 

Michigan’s Rule 336.2154 discusses 
instrument span for CEM systems. Rule 
338.2154 requires that instrument span 
be approximately 200 percent of the 
expected instrument data display output 
corresponding to the emission standard 
for the source. Rule 336.2154 meets the 
requirements of 40 CFR Part 51; 
Appendix P, section 3.7. 

Rule 336.2155 

Michigan's Rule 336.2155 discusses 
location of monitors. Rule 336.2155 
meets the requirements of 40 CFR Part 
51; Appendix P, section 3.8. 

Rule 336.2159 

Michigan’s Rule 338.2159 discusses an 
alternative continuous emission 
monitoring system. Rule 336.2159 
complies with the requirements of 40 
CFR Part 51; Appendix P, Section 3.9. 

Rule 336.2170 

Michigan’s Rule 338.2170 discusses 
data reporting and recordkeeping for a 
CEM system. Rule 336.2170 meets the 
requirements of 40 CFR Part 51; 
Appendix P, sections 4.1 to 4.8. 

Rule 336.2175 

Michigan’s Rule 336.2175 discusses the 
data reduction procedure for analyzing 


emissions from fossil fuel-fired steam 
generators. Rule 336.2175 meets the 
requirements of 40 CFR Part 51; 
Appendix P, section 5.0. 

Rule 336.2176 

Michigan’s Rule 336.2176 discusses 
data reduction for analyzing emissions 
from sulfuric acid plants. Rule 336.2176 
meets the requirements of 40 CFR Part 
51; Appendix P, section 5.1. 

Rule 336.2189 

Michigan’s Rule 336.2189 discusses the 
usage of alternative data reporting or 
reduction procedures. Rule 336.2189 
meets the requirements of 40 CFR Part 
51; Appendix P, section 5.2. 

Rule 336.2190 

Michigan's Rule 336.2190 discusses 
monitoring system malfunctions. Rule 
336.2 190 meets the requirements of 40 
CFR Part 51; Appendix P, section 1.4. 

Rule 336.2199 

Michigan’s Rule 336.2199 discusses 
exemptions from CEM requirements. 
Rule 338.2199 meets the requirements of 
40 CFR Part 51 Appendix P, section 3.2. 

Regulatory Action 

USEPA is approving the State of 
Michigan’s rules 336.2101-338.2199 for 
CEM, which were submitted on April 29, 
1979. USEPA believes that these rules 
meet the specific requirements and 
guidelines of section 110(a)(2)(F) of the 
CAA and the minimum emission 
monitoring criteria specified in 40 CFR 
Part 51; Appendix P. 

3. Air Pollution Episodes 

Under 40 CFR 52.11, States are 
required to submit to USEPA as a SIP 
revision a plan that provides for public 
announcement concerning air pollution 
emergency episodes. Michigan 
submitted 8 rules, 336.2301-336.2308, 
which address air pollution episodes. 

Rule 336.2301 

Michigan’s Rule 336.2301 defines “air 
pollution episode’’ as a condition that 
may lead to, or result in, the buildup of 
atmospheric contaminants in the State, 
or any part thereof, which adversely 
affect the health of the people. 

Rule 336.2302 

Michigan's Rule 338.2302 defines “air 
pollution forecast'* as a national 
weather service advisory, or local 
equivalent, that an atmospheric 
stagnation condition exists. 

Rule 336.2303 

Michigan’s Rule 336.2303 defines “air 
pollution alert’’ as a concentration of 


contaminants at which control actions 
begins. 

Rule 336.2304 

Michigan's Rule 336.2304 defines “air 
pollution warning’’ as a level which 
indicates that air quality is continuing to 
deteriorate and that additional control 
actions are necessary. 

Rule 336.2305 

Michigan's Rule 336.2305 defines “air 
pollution emergency" to mean that air 
quality is continuing to deteriorate to a 
critical level and that the most stringent 
control actions are necessary. 

Rule 336.2306 

Michigan's Rule 336.2306 discusses the 
declaration of air pollution episodes. 

Rule 336.2307 

Michigan’s Rule 336.2307 discusses 
episode emissions abatement programs. 

Rule 336.2306 

Michigan's Rule 336.2308 discusses 
episode orders. The rule states that 
when an air pollution episode has been 
declared, the Commission may order a 
source of air pollution to put into effect 
the applicable episode emission 
abatement program. 

Regulatory Action 

USEPA is approving Rules 336.2301- 
336.2308 since die regulations conform 
with the minimum criteria for air 
pollution emergencies or episodes 
specified in 40 CFR Part 51; Appendix L 
and 40 CFR 52.11. 

4. Organization, Operations and 
Procedures 

Michigan submitted Rules 336.2601- 
338.2608 which address organization, 
operation and procedures. 

Rule 336.2601 

Michigan’s Rule 336.2601 discusses 
organizational structure and 
responsibilities of the air pollution 
control commission. 

Rule 336.2602 

Michigan's Rule 336.2602 provides 
general information related to offices 
and meetings. 

Rule 336.2603 

Michigan's Rule 336.2603 discusses the 
availability of documents for inspection 
and copying. 

Rule 336.2604 

Michigan's Rule 336.2604 discusses 
document inspection and copying 
procedures as well as tape recording 
transcriptions. 
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Rule 336,2605 

Michigan’s Rule 336.2605 discusses 
various functions related to 
organizational structures. 

Rule 336.2606 

Michigan’s Rule 336.2606 discusses 
declaratory rulings requests regarding a 
statute, rule, order, or permit 
administered by the Michigan 
Commission. 

Rule 336.2007 

Michigan’s Rule 336.2607 discusses 
consideration and disposition of 
declaratory rulings requests. 

Rule 336.2606 

Michigan's Rule 336.2608 discusses 
hearings and informal conferences. 

Regulatory Action 

USEPA is approving Rule 336.2001- 
336.2608 for incorporation into the 
Michigan SIP. These are State 
requirements only and were adopted 
pursuant to Act 348 of the Michigan 
Public Acts of 1965. 

5. Hearings 

Michigan submitted Rules 330.2701- 
336.2706 which outline procedures for 
public hearings. 

Rule 336.2701 

Michigan’s Rule 338.2701 discusses 
procedures required by Michigan’s 
Administrative Procedures Act 

Rule 336.2702 

Michigan’s Rule 336.2702 discusses the 
service of notices and orders; as well as 
appearances at a hearing or proceeding. 

Rule 336.2703 

Michigan's Rule 336.2703 discusses 
voluntary agreements, performance 
contracts, stipulations, and consent 
orders. 

Rule 336.2704 

Michigan’s Rule 336.2704 discusses 
hearings held by hearing commissioners. 

Rule 336.2705 

Michigan’s Rule 336.2705 discusses 
agency files and records used in 
connection with hearings. 

Rule 336.2706 

Michigan’s Rule 336.2706 discusses 
commission hearings after hearing 
commissioner hearings. 

Regulatory Action 

USEPA is approving Rules 336.2701- 
336.2706 for incorporation into the 
Michigan SIP. These regulations are 
State and Federal requirements, which 


were adopted pursuant to the Michigan 
Administrative Procedures Act 
described in section 11 of the Act No. 34 
of the Michigan Public Acts of 1965, and 
section 110(a)(1) of the CAA. 

Because USEPA believes today's 
action to be noncontroversial and 
routine, we are approving it without 
prior proposal. This action will become 
effective January 3.1989. However, if we 
receive notice by December 2,1988, that 
someone wishes to submit comments, 
then USEPA will publish: (1) A notice 
that withdraws the action, and (2) a 
notice that begins a new rulemaking by 
proposing the action and establishing a 
comment period. Since this notice 
contains more than one type of 
regulation, USEPA requests that 
commentors identify the exact 
regulation subject to the comment. 
USEPA will withdraw rulemaking action 
and repropose action only on the 
portions receiving comments. 

Under Executive Order 12291, today's 
action is not “Major”. The Office of 
Management and Budget has exempted 
this rule from the requirements of 
section 3, Executive Order 12291. 

Under 5 U.S.C. 605(b), I certify that 
this SIP approval action will not have a 
significant economic impact on a 
substantial number of small entities. 

Under section 307(b)(1) of the CAA, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by January 3,1989. This action 
may not be challenged later in 
proceedings to enforce its requirements 
(See section 307 (b)(2)). 

List of Subjects in 40 CFR Part 52 

Air Pollution Control. Carbon 
monoxide. Hydrocarbons, Incorporation 
by reference. Intergovernmental 
relations, Lead, Nitrogen dioxide. 

Ozone, Particulate matter, Reporting 
and recordkeeping requirements. Sulfur 
oxides. 

Date: August 26,1988. 

Lee M. Thomas, 

Administrator. 

Title 40 of the Code of Federal 
Regulations, Chapter I, Part 52, is 
amended as follows: 

PART 52-APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Subpart X—Michigan 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7842. 


2. Section 52.1170 i9 amended by 
adding paragraph (c)(85) to read as 
follows: 

5 52.1170 Identification of plan. 

* * • * « 

fc) # * * 

(85) On April 25.1979, the State of 
Michigan submitted as revisions to the 
Air Quality Implementation Plan, 
Michigan Department of Natural 
Resources Air Pollution Control 
Commission General Rules for Open 
Burning; Continuous Emission 
Monitoring; Air Pollution Episodes; 
Organization, Operation and 
Procedures; and Hearings. 

(i) Incorporation by reference. 

(A) R 336.1310, Open Burning, 
effective January 18,1980. 

(B) R 336.2101-3, R 336.2150-5, R 
330.336-2159, R 336.2170, R336.2175-6, R 
336.2189-90. and R 336.2199; Continuous 
Emission Monitoring, effective January 
18,1980. 

(C) R 336.2301-8, Air Pollution 
Episodes, effective January 18,1980. 

(D) R 33&2601-8, Organization, 
Operating, and Procedures, effective 
January 18,1980. 

(E) R 336.2701-6, Hearings, effective 
January 18,1980. 

[FR Doc. 88-20612 Filed 11-1-88; 645 am] 

BILLING COO€ 656O-05-U 


40 CFR Part 52 
(FRL-3467-7] 

Approval and Promulgation of 
Implementation Plan for State of New 
Mexico; Good Engineering Practice- 
Stack Height Regulations 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Final rulemaking. 

summary: EPA today approves a 
revision to the New Mexico State 
Implementation Plan (SIP) to 
incorporate the New Mexico Air Quality 
Control Regulation (AQCR) 710, Stack 
Height Requirements. Although the EPA 
generally approves the New Mexico 
stack height rules on the grounds that 
the State satisfies the requirements of 40 
CFR Part 51, the EPA also provides 
notice that this action may be subject to 
modification when EPA completes 
rulemaking to respond to the decision in 
NRDC v. Thomas 838 F. 2d 1224 (D.C. 
Cir. 1988). This SIP revision enables the 
State to ensure that the degree of 
emission limitation required for the 
control of any pollutant under New 
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Mexico’s SIP is not affected by that 
portion of any stack height which 
exceeds good engineering practice stack 
height (GEP-SH) or by any other 
dispersion technique. 

The EPA published the notice of 
proposed rulemaking in the Federal 
Register of September 25,1987 (52 FR 
36054). for public comment. No comment 
was received on the proposal. 

The rationale for this approval is 
contained in today’s notice, the 
proposed rulemaking, and is further 
documented in a publicly available 
Technical Support Document . 

EFFECTIVE date: This action is effective 
on December 2.1908. 
addresses: Copies of the State’s 
submittal; and EPA’3 Technical Support 
Document may be obtained by writing 
to: 

Chief, SIP New Source Section, Air 
Programs Branch, Air, Pesticides and 
Toxics Division. Environmental 
Protection Agency, Region 6.1445 
Ross Avenue. Dallas, Texas 75202- 
2733. Telephone: (214) 655-7214, or 
Chief, New Mexico Air Quality Bureau, 
New Mexico Department of 
Environmental, Improvement Division, 
P.O. Box 968,1190 St. Francis, Santa 
Fe, New Mexico 87504. Telephone: 
(505) 827-0047 

FOR FURTHER INFORMATION CONTACT: 

Mr. J. Behnam, P.E.; SIP New Source 
Section, Air Programs Branch, 
Environmental Protection Agency, 

Region 6,1445 Ross Avenue, Dallas. 
Texas 75202, telephone (214) 655-7214. 
SUPPLEMENTARY INFORMATION: On 
August 15.1986, the Governor of New 
Mexico submitted a copy of New 
Mexico's GEP-SH, AQCR 710, adopted 
by the New Mexico Environmental 
Improvement Board (NMEIB) on July 11. 
1936, as a SIP revision along with the 
supporting documents. The EPA 
reviewed this SIP revision and 
preliminary determined that, with one 
exception. New Mexico AQCR 710 was 
adequate for implementation of section 
123 of the Clean Air Act and the State’s 
new source review actions. This 
exception concerned 40 CFR 51.164 
which requires that states provide 
notice, public disclosure, and 
opportunity for public hearing on 
approved fluid modeling or field studies 
before using them to establish GEP-SH 
in excess of that allowed by 40 CFR 
51.100(ii)(l) or (21. Since AQCR 710 did 
not incorporate the provision of 40 CFR 
51.164 by reference nor did New Mexico 
otherwise impose the procedural 
limitation on determining GEP-SH 
pursuant to 40 CFR 51.100(ii)(3). EPA 
requested the State to correct this 
deficiency. Additionally, AQCR 710 did 


not incorporate nor did New Mexico 
otherwise adopt provisions equivalent 
to 40 CFR 51.118 (a)-(b) which allow 
states to exempt certain older source 
category from GEP-SH requirements. 
Since lack of exemption provisions do 
not impact new source review actions 
adversely. EPA only requested 
clarification on whether New Mexico 
intended to forego this exemption in 
promulgating AQCR 710. Subsequently, 
EPA published the proposed approval 
notice in the Federal Register of 
September 25,1987, conditioned upon 
the State's incorporation of the absent 
provisions of 40 CFR 51.164. 

In the interim, the EPA’s stack height 
regulations were challenged in NRDC v. 
Thomas , 838 F. 2d 1224 (D.C. Cir. 1988). 
On January 22,1988, the U.S. Appeals 
Court for the D.C. Circuit issued its 
decision affirming the regulations in 
large part, but remanding three 
provisions to the EPA for 
reconsideration. These provisions are: 
(1) Grandfathering pre-October 11,1983. 
within-formula slack height increases 
from demonstration requirements (40 
CFR 51.100(kk)(2)); (2) Dispersion credit 
for sources originally designed and 
constructed with merged or multiflue 
stacks (40 CFR 51.100(h)(2)(ii)(A)); and 
(3) Grandfathering pre-1979 use of the 
refined H + 1.5L formula (40 CFR 51.100 
(ii)(2l). 

Since the publication of the proposed 
rulemaking, the New Mexico 
Environmental Improvement Division 
has revised the State regulation, AQCR 
710, to correct the deficiency w r hich was 
identified in the proposed notice of 
September 25,1987. On April 26.1988, 
the Governor of New Mexico submitted 
the revised New Mexico GEP-SH, 

AQCR 710, adopted by NME IB on 
March 10,1988, as a proposed SIP 
revision to the EPA. EPA has reviewed 
the revised regulation and determined 
that the State GEP-SH regulation is 
equivalent to the Federal stack height 
requirements and meet the provisions of 
the New Source Review program in 40 
CFR 51.164 adequately. Also, the State 
decided to include the exemption 
provisions found in 40 CFR 51.118(a)-{b) 
in the State regulation. Therefore, EPA is 
now approving the New Mexico GEP- 
SH regulation, AQCR 710. as a revision 
to the New Mexico SIP. 

Although the EPA generally approves 
New Mexico’s stack height rules on the 
grounds that the State satisfies the 
requirements of 40 CFR Part 51, the EPA 
also provides notice that this action may 
be subject to modification when EPA 
completes rulemaking to respond to the 
decision in NRDC v. Thomas , 838 F .2d 
1224 (D.C. Cir. 1988). If the EPA’s 


response to the NRDC remand modifies 
the July 8,1985, regulations, the EPA will 
notify the State of New Mexico that its 
rules must be changed to comport with 
the EPA's modified requirements. This 
may result in revised emissions 
limitations or may affect other actions 
taken by the State of New Mexico and 
source owners or operators. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by January 3,1989. This action 
may not be challenged later in 
proceedings to enforce its requirements. 
(Sec 307(b)(2).) 

Under 5 U.S.C. 605(b), I certify that 
this SIP approval will not have a 
significant economic impact on a 
substantial number of small entities (46 
FR 8709). 

This final rulemaking is issued under 
the authority of sections 110,123, and 
301 of the Clean Air Act, 42 U.S.C. 7410, 
7423. and 7601. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Ozone, Sulfur 
oxides. Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide. 
Incorporation by reference, 
Hydrocarbons. 

Date: October 12,1988. 

Lee M. Thomas. 

Administrator. 

Title 40, Part 52 of the Code of Federal 
Regulations is being amended as 
follows: 

PART 52—(AMENDED! 

Subpart GG—New Mexico 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 52.1620 is amended by 
adding paragraph (c)(39) to read as 
follows: 

§ 52.1620 Identification of plan. 

* • • * * 

(c) * * • 

(39) On April 26,1988, the Governor of 
New Mexico submitted a revision to the 
State Implementation Plan that 
contained Air Quality Control 
Regulation No. 710—Stack Height 
Requirements, as adopted by the New 
Mexico Environmental Improvement 
Board on March 10,1988. Regulation No. 
710 enables the State to ensure that the 
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degree of emission limitation required 
for the control of any air pollutant under 
its SIP is not affected by that portion of 
any stack height that exceeds GEP or by 
any other dispersion technique. 

(i) Incorporation by reference. 

(A) New Mexico Air Quality Control 
Regulation No. 710—Stack Height 
Requirements, effective April 14.1988. 

(ii) Other material—None. 

[FR Doc. 88-24733 Filed 11-1-88; 8:45 amj 

BI LUNG CODE 6560-5O-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 63 

National Flood Insurance Program; 
Erosion Benefits 

AGENCY: Federal Insurance 
Administration (FIAJ, Federal 
Emergency Management Agency 
(FEMA). 

action: Interim rule with request for 
comments. 

summary: This interim rule contains a 
clarification in the provisions of a 
previous interim regulation, effective on 
September 23.1988. for the 
implementation of section 1306(c) of the 
National Flood Insurance Act of 1968, as 
amended (the Act). Section 544 of the 
Housing and Community Development 
Act of 1987 (Pub. L 100-242) amended 
the Act by adding subsection (c) to 
section 1306 of the Act. Under this 
amendment, effective February 5,1988, 
section 1306(c) of the Act provides for 
benefit payments under the Standard 
Flood Insurance Policy (SFIP) for 
demolition or relocation of a structure 
insured under the Act that is located 
along the shore of a lake or other body 
of water and that is certified by an 
appropriate State or local land use 
authority to be subject to imminent 
collapse or subsidence as a result of 
erosion or undermining caused by 
waves or currents of water exceeding 
anticipated cyclical levels. This interim 
rule clarifies what the relevant date is 
for determining the amount of building 
coverage and the deductible applicable 
to a claim for benefits under section 
1306(c) of the Act. 
dates: Effective Date: November 2, 

1988. Comment Date: January 3,1989. 
address: Send comments or inquiries to 
Rules Docket Clerk, Office of General 
Counsel, Federal Emergency 
Management Agency, 500 C Street SW. f 
Washington, DC 20472. 

FOR FURTHER INFORMATION CONTACT: 
Charles M. Plaxico, Federal Emergency 


Management Agency. Federal Insurance 
Administration, 500 C Street SW. f 
Washington, DC 20472; telephone 
number (202) 646-3422. 

SUPPLEMENTARY INFORMATION: Section 
544 of the Housing and Community 
Development Act of 1987 (Pub. L 100- 
242) amended the National Flood 
Insurance Act of 1968, as amended (the 
Act), by adding subsection (c) to section 
1306 of the Act Under this amendment, 
effective February 5.1988, section 
1306(c) of the Act provides for benefit 
payments under the Standard Flood 
Insurance Policy for demolition or 
relocation of a structure insured under 
the Act that is located along the shore of 
a lake or other body of water and that is 
certified by an appropriate State or local 
land use authority to be subject to 
imminent collapse or subsidence as a 
result of erosion or undermining caused 
by waves or currents of water exceeding 
anticipated cyclical levels. Also, section 
1306(c) of the Act provides for an 
alternative procedure involving 
condemnation of the insured structure 
under State or local law. 

On September 23,1988, an interim rule 
was published in the Federal Register 
(53 FR 36973), effective that same day, 
containing provisions for 
implementation of section 1306(c) of the 
Act. One of those provisions was that 
the amount of building coverage and the 
deductible applicable to a claim for 
benefits under section 1306(c) of the Act 
were the amounts that were in effect on 
the date of condemnation or 
certification. However, unlike 
condemnation, certification involves an 
application by the property owner for 
the certification. In recognition of this 
significant difference and in the interest 
of giving the insured property owner 
greater certainty in establishing the 
relevant date for determining the 
amount of building coverage and the 
deductible applicable to a claim for 
benefits under section 1306(c) of the Act, 
this interim rule clarifies what that date 
is for claims based on certification by 
specifying the relevant date to be the 
date of application for certification. 

For the reasons stated in the 
September 23,1988 interim regulation 
Supplementary Information. FEMA has 
determined that sufficient cause exists 
for making this rule effective 
immediately. 

FEMA has determined, based upon 
the Environmental Assessment prepared 
in connection with the September 23, 
1988 interim rule, that this interim rule 
will not have significant impact upon the 
quality of the human environment. As a 
result, an Environmental Impact 
Statement will not be prepared. A 


finding of no significant impact is 
included in the formal docket file and is 
available for public inspection and 
copying at the Rules Docket Clerk, 

Office of General Counsel, Federal 
Emergency Management Agency, 500 C 
Street SW., Washington, DC 20472. 

This interim rule will not have a 
significant economic impact on a 
substantial number of small entities and 
has not undergone a regulatory 
flexibility analysis. 

This interim rule is not a “major rule” 
as defined in Executive Order 12291, 
dated February 27,1981, and, hence, no 
regulatory analysis has been prepared. 

FEMA has determined that this 
interim rule does not contain a 
collection of information requirement, as 
described in section 3504(h) of the 
Paperwork Reduction Act beyond any 
such requirements in the interim rule of 
September 23,1988. 

List of Subjects in 44 CFR Part 63 

Flood insurance. Flood plains, Claims. 

Accordingly, 44 CFR Chapter 1, 
Subchapter B is amended as follows: 

PART 63—IMPLEMENTATION OF 
SECTION 1306(c) OF THE NATIONAL 
FLOOD INSURANCE ACT OF 1988 

1. The authority citation for Part 63 
continues to read as follows: 

Authority: 42 U.S.C. 4001, et seq.; 
Reorganization Plan No. 3 of 1978; E.0.12127. 

8 63.7 [Amended] 

2. Section 63.7 is amended by adding 
immediately before the word 
“certification” the words “the date of 
application for”. 

863.17 [Amended] 

3. Section 63.17 is amended by 
removing in paragraph (a] the words 
“the date of, and“ and adding in their 
place the words “the date of application 
for certification, and the date of and”. 

Date: October 27,1988. 

Harold T. Duryee, 

Federal insurance Administrator. 

(FR Doc. 88-25306 Filed 11-1-88; 8:45 am) 

BILLING CODE 6715-21-11 


44 CFR Part 64 

[Docket No. FEMA 6745] 

Suspension of Community Eligibility; 
Maine et al. 

agency: Federal Emergency 
Management Agency, FEMA. 

action: Final rule. 












44194 Federal Register / Vol. 53. No. 212 / Wednesday, November 2, 1988 / Rules and Regulations 


summary: This rule lists communities, 
where the sale of flood insurance has 
been authorized under the National 
Flood Insurance Program (NFIP), that 
are suspended on the effective dates 
listed within this rule because of 
noncompliance with the floodplain 
management requirements of the 
program. If FEMA receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 

EFFECTIVE DATES: The third date 
(“Susp.") listed in the fourth column. 

FOR FURTHER INFORMATION CONTACT: 

Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 C 
Street, Southwest, Room 416, 
Washington, DC 20472. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022), prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body shall have adopted 
adequate floodplain management 
measures with effective enforcement 
measures. The communities listed in this 
notice no longer meet that statutory 
requirement for compliance with 
program regulations (44 CFR Part 59 et 
seq.), Accordingly, the communities will 

§ 64.6 List of eligible communities. 


be suspended on the effective date in 
the fourth column. As of that date, flood 
insurance will no longer be available in 
the community. How’ever, some of these 
communities may adopt and submit the 
required documentation of legally 
enforceable floodplain management 
measures after this rule is published but 
prior to the actual suspension date. 
These communities will not be 
suspended and will continue their 
eligibility for the sale of insurance. A 
notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. In the interim, if you 
wish to determine if a particular 
community was suspended on the 
suspension date, contact the appropriate 
FEMA Regional Office or the NFIP 
servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the fifth column of the table. 
No direct Federal financial assistance 
(except assistance pursuant to the 
Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 
for more than a year, on the Federal 
Emergency Management Agency’s initial 
flood insurance map of the community 
as having flood-prone areas, (section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234), as 
amended). This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public procedure under 5 U.S.C. 


553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. Each community receives a 6- 
month, 90-day, and 30-day notification 
addressed to the Chief Executive Officer 
that the community will be suspended 
unless the required floodplain 
management measures are met prior to 
the effective suspension date. For the 
same reasons, this final rule may take 
effect within less than 30 days. 

Pursuant to the provision of 5 U.S.C. 
605(b). the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community’s decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance of the Federal standards 
required for community participation. In 
each entry, a complete chronology of 
effective dates appears for each listed 
community. 

List of Subjects in 44 CFR Part 64 

Flood insurance, floodplains. 

PART 64—(AMENDED] 

1. The authority citation for Part 64 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.0.12127. 

2. Section 64.8 is amended by adding 
in alphabetical sequence new entries to 
the table. 


State 

Location 

Community 

No. 

Effective dates of authorization/cancellation of 
sale of flood insurance in community 

Current effective map date 

Date certain 
Federal 
assistance no 
longer 
available in 
special flood 
hazard areas 

Region 1 






Maine.. . . .. 

Buck spoil, town of, Han¬ 

230065 

Oct 17, 1975, Emerg.; Nov. 4 1988 Reg* Nov 

Mnv A 1QAA 

Nov. 4, 1988 


cock County. 


4, 1988. Susp. 

nfUV. i jOO. . . 

Do. 

Ellsworth, city of. Hancock 

230066 

Jan 15 1975 Emera • Nov 4 iQftft p**, Ma u 


Do. 


County. 


4, 1988. Susp. 


Region III 






Pennsylvania. 

Amity, township of, Erie 

421360 

Aug. 6, 1975, Emerg.; Nov. 4, 1988, Reg; Nov 

tin 

Do. 


County. 


4, 1988, Susp 


Do.. 

Conway, Borough of. 

420107 

Feb 20 1975 Emera Nov 4 1QRA Pan • Wou 


Do. 


Beaver County. 


• ww. tv, i»Uf. i *700, nyQ«| IfUV. 

4, 1988. Susp. 

do 

Do.—.. 

Mead, township of. 

422123 

Oct. 3. 1975, Emerg.; Nov. 4, 1988. Reg.; Nov 

. C)q ^ 

Do. 


Warren County. 


4. 1988. Susp. 
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State 

Location 

Community 

No. 

Effective dates of authorization/cancellation of 
sale of flood insurance in community 

Current effective map date 

Date certain 
Federal 
assistance no 
longer 
available in 
special flood 
hazard areas 


Ohio, township of. Alle¬ 
gheny County. 
Sbippensburg. township 

421089 

Sept 26. 1975, Emerg.; Nov. 4. 1988, Reg.; 
Nov. 4, 1988. Susp. 

Jan. 13, 1981, Emerg.; Nov. 4, 1988. Reg.; Nov. 

.do.—.... 

Do. 

Do... 

421585 

.do. 

Do. 

\A/o«t Virntrvia 

of, Cumberland County. 
Friendly, town of, Tyler 
County. 

Middleboume, town of. 
Tyler County. 

Sistersville, city of, Tyler 

540259 

4, 1988. Susp. 

Dec. 23. 1975, Emerg.; Nov. 4, 1988. Reg.; Nov. 

4, 1988, Susp. 

May 13. 1975, Emerg.; Nov. 4, 1988, Reg.; Nov. 

4, 1988, Susp. 

June 23, 1975, Emerg.; Nov. 4, 1988, Reg.; Nov. 

.do... 

Do. 

Do-- 

Do..— 

540195 

540197 

.do. 

Do. 

Do. 

[V> 

County. 

Tyler County, unincorpo¬ 
rated areas 

540277 

4, 1988, Susp. 

Aug. 6, 1975, Emerg.; Nov. 4. 1988, Reg.; Nov. 

4, 1988, Susp. 

.do. . 

Do. 




Region IY 






pWirfo 

Waldo, city of, Alachua 
County. 

Hardin County, unincorpo- 
rated areas. 

120003 

June 24. 1975. Emerg.; Nov. 4, 1988. Reg.; Nov. 
4, 1988. Susp. 

Feb. 1, 1979, Emerg.; Nov 4, 1988, Reg.; Nov. 
4, 1988, Susp. 

do 

Do. 


210094 

.do. 

Do. 




Region V 






llltrwvQ 

Clark County, unincorpo¬ 
rated areas. 

Geauga County, unincor¬ 
porated areas. 

Montreal, city of, Iron 

170940 

Sept. 23, 1985, Emerg.; Nov. 4, 1988. Reg., 
Nov. 4, 1988, Susp. 

Feb. 18, 1977; Emerg.; Nov. 4, 1988, Reg.; Nov. 
4, 1988, Susp. 

Apr. 3, 1975, Emerg.; Nov. 4, 1988, Reg.; Nov. 

.do..... 

Do. 

Ohio..... 

390190 

.do ____ 

Do. 

Wisconsin . 

550184 

..-..do. . . 

Do. 

Ohio 

County. 

Rittman, city of, Wayne 
and Medina Counties. 
Grosse Pointe, city of, 
Wayne County. 

390578 

4, 1988, Susp. 

Oct 20, 1972. Emerg.; Dec. 31, 1976, Reg.; 
Nov. 4. 1988, Susp. 

Feb. 16. 1973, Emerg.; Sept. 1, 1988, Reg.; Nov. 
4. 1988, Susp. 

.do __ 

Do. 

Michigan.. .. . 

260228 

.do— .-. 

Do. 



Region VII 






Missouri............ . 

Marshall, city of, Saline 

290403 

Mar. 24, 1975, Emerg.; Nov. 4, 1988. Reg.; Nov. 

. do.. 

Do. 


County. 


4, 1988, Susp. 



Region 1 






Connecticut .. 

North Canaan, town of, 

090149 

Feb. 21, 1975, Emerg.; Nov. 18. 1988, Reg.; 

Nov. 18. 1988... — 

Nov 18. 1988. 

Maine... 

Litchfield County. 

Machias, town of, Wash¬ 
ington County 

Walpole, town of. Norfolk 
County. 

230140 

250254 

Nov. 18, 1988. Susp. 

Apr. 24, 1975, Emerg.; Nov. 18. 1988, Reg.; 
Nov. 18, 1988, Susp. 

July 26. 1973, Emerg.; Sept. 30. 1977, Reg.; 
Nov. 18, 1988, Susp. 

.do . 

Do. 


do . - ... 

Do. 



Region III 






Pennsylvania. . 

Findlay, township of. Alle¬ 
gheny County. 

421286 

July 16, 1975, Emerg.; Nov. 18, 1988, Reg ; 
Nov 18, 1988, Susp 

.do . 

Do. 




Region IV 






Florida 

St Augustine, city of St 
Johns County. 

Guilford County, unincor¬ 

125145 

Sept. 25, 1970, Emerg.; Oct. 6, 1972, Reg.; Nov. 
18. 1988, Susp. 

Apr. 30, 1974, Emerg.; June 4, 1980, Reg.; Nov. 

.do . 

Do. 

North Carolina. 

370111 

.do---- 

Do. 


porated areas. 


18, 1988. Susp. 



Region VI 






Texas ... 

Fort Worth, city of, Tarrant 
and Denton Counties. 

480596 

September 17, 1971, Emerg.; June 4, 1980. 
Reg.; November 18, 1988, Susp. 

.do. 

Do. 





Code for reading fourth column: Emerg.—Emergency Reg.—Regular Susp.—Suspension. 


Harold T. Duryee, 

Administrator, Federal Insurance 
Administration. 

Issued: October 28,1988. 

[FR Doc. 88-25307 Filed 11-1-88; 8:45 am] 

BILLING COO€ 671S-21-* 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 1 

[FCC 88-1921 

Practice and Procedure; Ex Parte 
Presentations; Correction 

agency: Federal Communications 
Commission. 

action: Correction to order on minor 
corrections and changes. 


summary: This action corrects an error 
in a Commission order amending Part 1 
of the Commission’s regulations. The 
Order was published in 53 FR 26596 
(July 14, 1988). The Order amended the 
rules regarding ex parte presentations. 

EFFECTIVE DATE: November 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

David H. Solomon, Office of General 
Counsel. (202) 632-6990. 

SUPPLEMENTARY INFORMATION: In the 

matter of amendment of Subpart H, Part 
1 of the Commission’s rules and 
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regulations concerning ex parte 
communications and presentations in 
Commission proceedings. 

This is a summary of the 
Commission’s Erratum, Mimeo No. 

37470, released September 20,1988, 
correcting an error in the Commission’s 
Order, 3 FCC Red 3995, 53 FR 26596 (July 
14,1988). The full text of this Erratum is 
available for public inspection and 
copying in Room 610, FCC, 1919 M 
Street, NW., Washington, DC. A copy 
may also be purchased from the 
Commission’s copy contractor, 
International Transcription Service, 

(202) 857-3800. 2100 M Street, NW., Suite 
140, Washington, DC 20037 

Summary of Erratum 

On June 24,1988, the Commission 
released an Order concerning the above- 
captioned matter. 3 FCC Red 3995, 53 FR 
26596 (July 14,1988). That document 
failed to include changes to § 1.1203(c). 

In this connection, the following 
amendment is made to the 
Commission's Rules: 

List of Subjects in 47 CFR Part 1 

Practice and procedure. Ex parte 
presentations. 

Part 1 of Title 47 of the CFR is 
amended as follows: 

PART 1—[AMENDED] 

The authority citation for Part 1 
continues to read: 

Authority: Secs, 4. 303, 48 Stat. 1066.1082. 
as amended: 47 U.S.C. 154. 303; Implement. 5 
U.S.C. 552, unless otherwise noted. 

1. Section 1.1203(c) is revised to read 
(the note following (c) remains 
unchanged): 

§ 1.1203 Sunshine period prohibition. 
***** 

(c) The prohibition in § 1.1203(a) 
above shall not apply to presentations 
(not otherwise exempted under 
§ 1.1204(b)) made by members of 
Congress or their staff or by other 
agencies or branches of the Federal 
Government or their staff in non- 
restricted proceedings under § 1.1206(b), 
exempt proceedings under § 1.1204(a)(2) 
(not involving the allotment of a channel 
in the radio broadcast or television 
broadcast services), or exempt 
proceedings under § 1.1204(4H 1 ^)- 
***** 

Federal Communications Commission. 

Donna R. Searcy, 

Secretory. 

[FR Doc. 88-25283 Filed 11-1-88: 8:45 am) 

BILLING COOE 6712-01-M 


47 CFR Part 1 

[General Docket No. 85-141, FCC 87-383) 

Practice and Procedure; Computation 
of Time; Correction 

agency: Federal Communications 
Commission. 

action: Final rule; correction. 

summary: This action corrects errors in 
a Commission report and order 
amending Part 1 of the Commission’s 
regulations. The Report and Order was 
published in 52 FR 49159 (December 30, 
1987). The Report and Order amended 
the rules regarding computation of time. 
EFFECTIVE DATE: November 2.1988. 

FOR FURTHER INFORMATION CONTACT: 
Marjorie Bertman, Office of General 
Counsel. (202) 254-6530. 

SUPPLEMENTARY INFORMATION: In the 
matter of amendment of the rules 
regarding computation of time. 

This is a summary of the 
Commission's Erratum, DA 88-1625, 
released October 20.1988, correcting 
some errors in the Commission’s Report 
and Order, 2 FCC Red 7402, 52 FR 49,159 
(December 30,1987). The full text of this 
Erratum is available for public 
inspection and copying in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW„ Washington, DC. A copy of 
the full text of this Erratum may also be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service (202) 857-3800, 2100 M Street, 
NW., Suite 140, Washington. DC 20037. 

Summary of Erratum 

On December 15,1987, the 
Commission released a Report and 
Order concerning the above-captioned 
matter, 2 FCC Red 7402. 52 FR 49159 
(December 30,1987). That document 
contained a few errors. In this 
correction, the following amendments 
are made to the Commission’s Rules: 

List of Subjects in 47 CFR Part 1 

Practice and procedure, Computation 
of time. 

Part 1 of Title 47 of the CFR is 
amended as follows: 

PART 1—[AMENDED] 

The authority citation for Part 1 
continues to read: 

Authority: Secs. 4, 303. 48 Stat. 1066,1082, 
as amended; 47 U.S.C. 154. 303; Implement, 5 
U.S.C. 552, unless otherwise noted. 

§1.4 [Corrected] 

1. In § 1.4(b)(1), Example 3, the second 
sentence is removed. 

2. Section 1.4(b)(4), Example 7, is 
correctly revised to read: 


(b) * * * 

(4) * * * 

Example 7: A Public Notice of 
petitions for rule making filed with the 
Commission is released on Wednesday, 
September 2,1907; public notice of these 
petitions is given at 3 p.m. Eastern 
Standard Time September 3,1987, the 
day after release. The first day to be 
counted in computing filing times is 
Friday, September 4,1987. 

3. Section 1.4(d), Example 10 is 
correctly amended by changing the 
section cited in the second sentence to 
read: § 1.4(b). 

4. In § 1.4(d), Example 11. the next to 
the last sentence is corrected by 
removing the quotation mark 
preceding the third word (day), and 
inserting the missing quotation mark at 
the beginning of the phrase “day after 
the day." 

5. In 51.4(h), Example 13, the citation 
in the next to last sentence is corrected 
to read: § 1.4(c). 

Federal Communications Commission. 

Donna K. Searcy, 

Secretary. 

[FR Doc. 88-25284 Filed 11-1-88; 8:45 am[ 

BILLING COOE 6712-01-M 


47 CFR Parts 1 and 43 

[CC Docket 87-503, FCC 83-310) 

Common Carrier Reporting 
Requirements; Elimination of FCC 
Form 901; Telephone Reports 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission eliminated 
Report Form 901, the monthly report 
filed by large exchange carriers, AT&T 
and Comsat. The telephone company 
report became obsolete when a new 
uniform system of accounts became 
effective January 1,1980. Quarterly 
submissions are replacing the current 
monthly reporting. This rule is part of 
the Commission's overall effort to 
eliminate unnecessary regulatory 
paperwork. 

EFFECTIVE date: October 31,1988. 

for further information contact: 

Alan Feldman, Common Carrier Bureau. 
Industry Analysis Division, (202) 032- 
0745. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s report 
and order, CC Docket 87-503. adopted 
October 4,1988 and released October 
26,1988. 
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The full text of this Commission order 
is available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M St. 
NW., Washington, DC. The complete 
text of this order may be purchased from 
the Commission’s copy contractors, 
International Transcription Service, 

(202) 857-3800. 2100 M St. NW.. Suite 
140, Washington, DC 20037. 

Summary of Report and Order 

Sections 1.788 and 43.31 of the 
Commission’s Rules, 47 CFR 1.788, 43.31, 
require each telephone common carrier 
which had operating revenues in excess 
of $100 million for the preceding year to 
file monthly reports of financial, 
operating and statistical information. In 
this Report and Order we eliminated 
these sections because the reporting 
requirement is no longer necessary. 
Specifically, the FCC eliminated the 
telephone company monthly FCC Form 
901. Forty-one companies, AT&T plus 
the largest exchange carriers, currently 
file Form 901. In addition, the 
Communications Satellite Corporation 
(Comsat) files a report that is designated 
as a modified Form 901. 

Last year the FCC adopted an 
automated reporting system for the 
largest telephone companies that 
provide for easy, commission-wide 
access to reliable, consistent data. The 
new procedures require Tier 1 telephone 
companies (those with annual earnings 
of $100 million or more for five 
consecutive years) to submit in 
computer-readable form new reports 
containing the financial and operating 
data that the FCC needs to administer 
the accounting, joint cost, jurisdictional 
separations, rate base disallowances 
and access charge rules. It also directed 
the staff to review existing reporting 
requirements to evaluate their 
relationship to automated filings and 
determine whether such requirements 
remain necessary for regulatory 
activities. 

The FCC pointed out that the data 
contained in Form 901 have only been 
used on a limited basis. Furthermore, the 
new reporting requirements contain 
similar, yet far more comprehensive, 
information than is currently contained 
in Form 901. Accordingly, the FCC 
concluded that eliminating Form 901 
would further its goals of reducing 
unnecessary regulatory paperwork. 

Since the new reporting system does 
not require information from AT&T, the 
FCC prescribed a format for quarterly 
reports from AT&T that will replace the 
information received from AT&T on 
Form 901. The FCC also reduced 
Comsat’s reporting burdens by requiring 
quarterly, rather than monthly reports. 


Eliminating the Form 901 does not 
preclude the FCC from directing the 
affected carriers to file detailed 
information should the need arise. Most 
of the need for data will be adequately 
met with the new automated reporting 
system. When necessary, special data 
requests can be tailored to specific 
needs. Since there is no ongoing need 
for monthly data, special studies will 
eliminate the need for telephone carriers 
to submit monthly reports. This will not 
only reduce the costs to the carriers, it 
will also reduce the Commission’s costs. 

The rule contained herein has been 
analyzed with respect to the Paperwork 
Reduction Act of 1980 and found to 
reduce information collection 
requirements on the public. The request 
for information is not subject to section 
3507 of that Act. 

In compliance with the provisions of 
section 605(b) of the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), we 
certify that the elimination of the 
reporting of telephone carriers on 
monthly Form 901 will not have a 
significant economic impact and will 
ease the recordkeeping and reporting 
requirement of these carriers. The 
rationale for the elimination is outlined 
in the above discussions. 

Ordering Clauses 

It is ordered, that pursuant to the 
provisions of section 4(i), 219, 403 and 
404 of the Communications Act of 1934, 
as amended, 47 U.S.C. 154(i), 219, 403 
and 404, FCC Form 901, Monthly Reports 
of telephone carriers, is eliminated, 
effective with the monthly reports for 
calendar year 1988. 

It is further ordered, that Parts 1 and 
43 of the FCC Rules and Regulations are 
amended as set forth below effective 
October 31.1988. 

It is further ordered, that this 
proceeding is hereby terminated. 

List of Subjects 

47 CFR Parti 

Communication common carriers, 
Reporting requirements. Telephone. 

47 CFR Part 43 

Communication common carriers, 
Reporting requirements, Telephone. 
Donna R. Searcy, 

Secretary. 

Parts 1 and 43 of the Code of Federal 
Regulations are amended as follows: 

PART 1—(AMENDED) 

1. The authority citation for Part 1 
continues to read: 


Authority: Secs. 4.303, 48 Stat. 1068,1082, 
as amended; 47 U.S.C. 154, 303; Implement. 5 
U.S.C. 552, unless otherwise noied. 

§1.786 (Removed] 

2. Part 1 is amended by removing 
§1.786. 

PART 43—[AMENDED] 

3. The authority citation for Part 43 
continues to read: 

Authority: Section 4, 48 Stat. 1966, as 
amended; 47 U.S.C. 154, unless otherwise 
noted. Interpret or apply Secs. 211, 219, 48 
Stat. 1073,1077, as amended; 47 U.S.C 211, 
219, 220. 

§43.31 (Removed] 

4. Part 43 is amended by removing 
§ 43.31. 

§43.22 (Amended] 

5. Section 43.22 is amended by 
designating the current paragraph (a) 
and adding new paragraph (b) as 
follows: 

(a) * * * 

(b) Each designated interstate carrier 
with operating revenues for the 
preceding year of $100 million or more 
shall file, by March 31, June 30, 
September 30, and December 31 of each 
year, a report showing for the previous 
calendar quarter its revenues, expenses, 
taxes, plant in service, other investment 
and depreciation reserves, and such 
other data as is required by the 
Commission on computer media 
prescribed by the Commission. The total 
operating results shall be allocated 
between regulated and nonregulated 
operations, and the regulated data shall 
be further divided into the following 
categories: State and interstate, and the 
interstate, will be further divided into 
the major services. 

(FR Doc. 88-25285 Filed 11-1-88; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 

(MM Docket No. 88-154; RM-6200] 

Radio Broadcasting Services; Grifton, 
NC 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission, at the 
request of MC Radio Partnership, 
substitutes Channel 258C2 for Channel 
257A at Grifton, North Carolina, and 
modifies its construction permit for 
Station WVVY to specify operation on 
the higher powered channel. Channel 
258C2 can be allotted to Grifton in 
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compliance with the Commission’s 
minimum distance separation 
rquirements with a site restriction of 
27.7 kilometers southeast to avoid a 
short-spacing to Station WMAG, 
Channel 258C, High Point, North 
Carolina, and to unused but applied for 
Channel 258A at Emporia, Virginia. The 
coordinates for this allotment are North 
Latitude 35-13-05 and West Longitude 
77-12-01. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: December 12,1988. 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is 8 
summary of the Commission’s Report 
and Order, MM Docket No. 88-154, 
adopted September 30,1988, and 
released October 26,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, (202) 857-3800. 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—I AMENDED] 

1. The authority citation for Part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended 1 

2. Section 73.202(b), the FM Table of 
Allotments for North Carolina is 


amended by revising the entry for 
Grifton to delete Channel 257A and add 
Channel 258C2. 

Federal Communications Commission. 

Steve Kaminor, 

Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 88-25286 Filed 11-1-88; 8:45 am) 

BILL)NO CODE 6712-01-4* 


47 CFR Part 73 

[MM Docket No. 88-232; RM-6310] 

Radio Broadcasting Services; 
Georgetown, Marlin & San Saba, TX 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document substitutes 
Channel 244C1 for Channel 243C2 at 
Georgetown. Texas, and modifies the 
license of Station KQFX(FM) to specify 
operation on the higher class adjacent 
channel, at the request of Capitol 
Broadcasting Corporation. This 
document also substitutes Channel 225A 
for Channel 244A at Marlin, Texas, and 
modifies Station KRXX(FM) to specify 
the new channel, and substitutes 
Channel 246A for Channel 244A at San 
Saba, Texas, in order to accomplish the 
substitution at Georgetown. Mexican 
concurrence has been obtained on the 
San Saba substitution. A site restriction 
is imposed on Channel 244C1 at 
Georgetown of 1.8 kilometers (1.1 miles) 
northwest of the city, at coordinates 30- 
38-47 and 97-41-14. The coordinates for 
Channel 225A at Marlin are 31-19-31 
and 96-54-36 and Channel 248A at San 
Saba are 31-11-40 and 98-43-08. With 
this action, the proceeding is terminated. 


EFFECTIVE DATE: December 9,1980. 

FOR further information CONACT: 

Patricia Rawlings, (202) 634-6530. 

supplementary information: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 88-232, 
adopted September 30,1988, and 
released October 25,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW„ Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington. DC 20037. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73—{AMENDED] 

1. The authority citation for Part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended] 

2. Section 73.202(b), the Table of FM 
allotments, is amended under Texas, by 
deleting Channel 243C2 and adding 
Channel 244C1 at Georgetown: deleting 
Channel 244A and adding Channel 225A 
at Marlin; and deleting Channel 244A 
and adding Channel 246A at San Saba. 
Steve Kaminer, 

Deputy Chief Policy and Rules Division. 
Mass Media Bureau. 

[FR Doc. 88-25287 Filed 11-1-88; 8:45 am) 

BILUNG CODE 6712-01-41 
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Proposed Rules 


Federal Register 

Vol. 53. No. 212 
Wednesday. November 2. 1908 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate m the rule 
making prior to the adoption of the final 
rules. 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 300 

[Docket No. 88-133] 

Incorporation by Reference; Plant 
Protection and Quarantine Treatment 
Manual 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Proposed rule. 

summary: We are proposing to amend 
the Plant Protection and Quarantine 
regulations to give notice that we are 
adding a dry heat treatment for papayas 
from Hawaii to the Plant Protection and 
Quarantine Treatment Manual (PPQ 
Treatment Manual]. This treatment can 
be completed with less complicated 
equipment in a shorter time than the 
existing treatment. The PPQ Treatment 
Manual is incoporated by reference in 
the regulations at 7 CFR 300.1. 
date: Consideration will be given only 
to comments postmarked or received on 
or before December 2,1988. 

addresses: Send an original and three 
copies of written comments to 
Regulatory Analysis and Development. 
ALPH1S. USDA. Room 728. Federal 
Building, 6505 Belcrest Road, 

Hyattsviile, MD 20782. Please state that 
your comments refer to Docket No. 88- 
133. Comments received may be 
inspected at USDA, 14th and 
Independence Avenue, SW„ Room 1141- 
South Building, between 8 a jtl and 4:30 
p.m., Monday through Friday, except 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

James F. Fons, Senior Staff Officer, 
Technology Development Staff, PPQ, 
APHIS, USDA, Room 624A, Federal 
Building, 6505 Belcrest Road. 

Hyattsviile, MD 20782, (301) 436-8896. 

SUPPLEMENTARY INFORMATION: 
Background 

Chapter III of Title 7, Code of Federal 
Regulations (regulations], contains the 


regulations of Plant Protection and 
Quarantine (PPQ) of the Animal and 
Plant Health Inspection Service. Section 
300.1 of the regulations incorporates by 
reference the Plant Protection and 
Quarantine Treatment Manual (PPQ 
Treatment Manual). The PPQ Treatment 
Manual contains procedures and 
schedules for treating various regulated 
articles so that these articles may move 
into or within the United States and not 
present a plant pest risk. 

Papayas from Hawaii must be treated 
for three species of fruit flies, Ceratitis 
ccpitata, Dacus dorsalis , and D. 
curcubitae , before being moved into the 
continental United States. Recent 
research indicates that treating papayas 
from Hawaii with a dry heat treatment 
also destroys the fruit flies. This 
treatment can be completed with less 
complicated equipment and in a shorter 
time than the existing treatments. 
Further, the dry heat treatment results in 
less product damage. 

We propose to update the PPQ 
Treatment Manual to include this dry 
heat treatment to provide Hawaiian 
papaya shippers an additional treatment 
option. Specifically, we propose to 
amend i 300.1 of the regulations to show 
that the PPQ Treatment Manual, which 
is incorporated by reference and on file 
at the Office of the Fededal Register, is 
being revised to include a dry heat 
treatment for papayas from Hawaii. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this proposed rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a ‘'major rule." Based on information 
compiled by the Department, we have 
determined that this rule would have an 
effect on the economy of less than $100 
million; would not cause a major 
increase in costs or prices for 
consumers, individual industries, 
federal, state, or local government 
agencies, or geographic regions; and 
would not cause a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete witb foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 


This proposed rule would give an 
additional treatment option to the seven 
packinghouses in Hawaii that ship 
papayas to the United States mainland. 
The additional treatment option could 
be completed with less complicated 
equipment in a shorter time period, and 
would result in a higher quality product 
No change in price or production is 
anticipated as a result of this rule. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantia] number of small entities. 

Paperwork Reduction Act 

The regulations in this rule contain no 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 el 
seq.). 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
state and local officials. (See 7 CFR Part 
3015, Subpart V.) 

List of Subjects in 7 CFR Part 300 

Incorporation by reference, Plant 
diseases, Plant pests. 

Accordingly. Title 7, Chapter III of the 
Code of Federal Regulations would be 
amended as follows: 

PART 300—INCORPORATION BY 
REFERENCE 

1. The authority citation for Part 300 
would continue to read as follows: 

Authority: 7 U.S.C. 150ee, 161. 

2. Section 300.1, paragaph (a) would 
be revised to read as follows: 

§ 300.1 Materials Incorporated by 
reference. 

(a) The Plant Protection and 
Quarantine Treatment Manual which 
was reprinted May 1985, and includes 

all revisions issued through_. 

has been approved for incorporation by 
reference in 7 CFR Chapter UI by the 
Director of the Office of the Federal 
Register in accordance with 5 U.S.C 
552(a] and 1 CFR Part 51. 

• • • * * 
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Done in Washington. DC. this 28 day of 
October 1088. 

Larry B. Slagle. 

Acting Administrator. Animal and Plant 
Health Inspection Service. 

[FR Doc. 88-25393 Filed 11-1-88; 8:45 am) 

BILL)NO COOC J410-34-M 


9 CFR Part 54 
(Docket No. 88-131] 

Animals Destroyed Because of Scrapie 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Advance notice of proposed 
rulemaking. 

summary: We are soliciting public 
comment on whether to discontinue the 
Scrapie Eradication Program. This 
action would require removing the 
regulations concerning animals 
destroyed because of scrapie. In May 
1988, a panel of representatives from the 
sheep and goat industries, purebred 
associations, state veterinarians, and 
the Animal and Plant Health Inspection 
Service met to review the current 
Scrapie Eradication Program (the 
Program) and the status of research on 
scrapie. The panel determined that the 
Program has not been effective in 
eliminating scrapie and has 
recommended abolishing it. We are 
considering whether, based upon the 
panel's recommendations, we should 
remove the regulations for destroying 
animals because of scrapie. 
date: Consideration will be given only 
to written comments postmarked or 
received on or before January 3,1989. 
addresses: Send an original and three 
copies of your comments to APHIS, 
USDA. P.O. Box 96484, Room 1143. 

South Building, Washington, DC 20090- 
6464. Please state that your comments 
refer to Docket No. 88-131. Comments 
received may be inspected at Room 1141 
of the South Building between 8 a.m. 
and 4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Chester A. Gipson, Senior Staff 
Veterinarian, Program Planning Staff, 

VS. .APHIS, USDA. Room 845. Federal 
Building, 6505 Belcrest Road, 

Hyattsville. MD 20782, 301-436-8321. 
SUPPLEMENTARY INFORMATION: Scrapie 
is a highly transmissible and fatal 
disease of sheep and goats. It is a 
progressive degenerative disease of the 
central nervous system. The disease 
develops slowly, with an incubation 
period lasting several years. The 
symptoms which then become manifest 
Include nervousness, slight muscular 


tremors, loss of appetite and visible 
weight loss, lack of luster in the animal's 
wool, and itching. Infected animals 
become debilitated and die. 

There is no diagnostic test for 
confirming the presence of the disease 
in a live animal and generally the 
presence of the disease cannot be 
detected until the animal becomes 
symptomatic. Due to the lact of a 
diagnostic test, efforts to control and 
eliminate the disease depend upon the 
cooperation of flock owners in reporting 
symptomatic animals. There is no 
known treatment for the disease. 
Eradication efforts have therefore 
focused upon the need to destroy certain 
animals in order to control and prevent 
the spread of scrapie. 

A Cooperative Scrapie Eradication 
Program (the Program) was developed in 
1952 between the federal government 
and the states In an effort to contain and 
ultimately eradicate the disease. The 
Program’s provisions are not mandated 
by federal regulation, however, making 
it largely dependent upon state 
regulations and resources for its 
effective implementation. 

Under the Scrapie Eradication 
Program and the regulations in 9 CFR 
Part 54. indemnity for an animal 
destroyed because of scrapie is paid to 
its owner following appraisal of the 
animal at fair market value. The 
appraisal is done by an appraiser 
selected and employed by Veterinary 
Services, or. if the owner and State 
representative approve, may be done by 
a Veterinary Services representative 
either alone or with a State 
representative. The owner must first 
agree, in writing, to accept this 
compensation from the United States 
government before the indemnity is 
paid. The indemnity ceiling has been 
raised several times since the 
regulations were first promulgated in 
1954 and is provided in S 54.7(a) of the 
regulations. Currently, the amount paid 
to the owner as indemnity is equal to 
two-thirds of the appraised value of the 
animal, not to exceed $300 per head. 

The regulations authorizing slaughter 
and indemnification for certain animals 
because of scrapie have been amended 
several times since they were first 
promulgated in 1954. The amendments 
have been variously attributed to 
revised assessments of the effectiveness 
of the Program, the risks presented by 
certain animals in infected flocks (flocks 
in which scrapie has been detected), and 
the availability of funds for 
indemnification of animal owners, flock 
surveillance, and disease detection 
programs. 

The regulations that were in effect 
from 1975-1983 provided that exposed 


animals as well as affected and 
bloodline animals were authorized for 
slaughter and indemnity. An affected 
animal was defined in the 1975 
amendment of the regulations to mean, 
"any sheep or goat for which a diagnosis 
of scrapie is confirmed." The definition 
was revised in 1978 to mean, "(a]n 
animal for which a diagnosis of scrapie 
has been made by a Veterinary Services 
representative or State representative." 
A bloodline animal was defined to mean 
"any sheep or goat which is: the sire or 
dam of an affected animal: the 
descendant of an affected animal; or the 
full or half brother or sister of an 
affected animal." The regulations were 
intended to prevent lateral spread of the 
disease by contact, and required 
depopulation of entire infected and 
source flocks if scrapie was reported. 
Under those regulations, flock owners 
risked losing valuable bloodline animals 
if they reported the disease. 

Following an analysis of flock 
depopulation and indemnification under 
the Program, the regulations were 
amended in 1983 by providing less 
drastic means for eradicating the 
disease and controlling its spread. 

Under the 1983 amendment of the 
regulations, destruction of animals and 
the payment of indemnity was 
authorized for: (1) Affected animals, that 
is, animals diagnosed by a Veterinary 
Sendees or State representative as 
having scrapie, and (2) bloodline 
animals. The definition of "bloodline 
animal" was amended to mean "(tjhe 
dam of an affected animal and the dam’s 
first generation progeny, the maternal 
granddam of an affected animal, the first 
generation progeny of an affected 
animal, and all succeeding generations 
of female progeny from female progeny 
of an affected female animal." 
Depopulation of entire flocks was no 
longer required. Except for a recent 
amendment of the regulations in 1988, 
explained below, the regulations as 
amended in 1983 are currently in effect. 

The 1983 amendment restricting 
authorization for indemnity to affected 
and female bloodline animals was 
prompted by the unavailability of 
sufficient funds to indemnify owners for 
all affected and exposed animals. The 
supplementary information 
accompanying the proposed rule stated 
that the change was justified because 
most of the indemnities paid were for 
exposed animals believed to present 
minimal risk of spreading the disease. 
[See 43 FR 16235, April 15,1983). 

Some industry representatives have 
expressed concern that the more 
extensive slaughter policy under the 
regulations in effect from 1975 to 1983 
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may have posed a disincentive to 
keeping accurate flock records and to 
accurate reporting of the disease by 
flock owners, and was therefore not 
effective in eradicating the disease. We 
share their concern. The statistics 
compiled by the Agency indicate that 
fewer flocks were reported as infected 
during the 1975-1983 period than 
following the 1983 amendment under 
which only affected and female 
bloodline animals would be slaughtered 
and indemnity paid under the 
regulations. We cannot verify whether 
the increased level of reporting of 
scrapie following the 1983 amendment is 
due to the less serious consequences for 
flock owners who report scrapie, or if it 
is due to reduced effectiveness of the 
current Program as a result of not 
requiring flock depopulation. 

Under the current Program, once a 
scrapie-affected animal is found by an 
Animal and Plant Health Inspection 
Service representative or State 
representative the entire flock is 
designated as an infected flock and all 
animals in the flock are considered 
either infected or exposed. All affected 
and bloodline animals must be 
destroyed and federal indemnity is paid. 
The remaining animals are maintained 
under surveillance for 42 months 
following the most recent exposure to 
scrapie and are subject to periodic 
inspection by APHIS or State 
representatives. Surveillance involves 
significant costs to federal and state 
governments for personnel, travel time, 
and travel expenses. As a result, the 
regulations in { 54.8 were amended In 
January 1988, to provide that, in addition 
to indemnities paid to owners of 
affected and bloodline animals, the 
Administrator shall authorize the 
payment of a federal indemnity to any 
owner of scrapie-exposed animals when 
a c:o8t-benefit analysis establishes that 
it is more cost effective to destroy the 
flock than to maintain it under 
surveillance: Provided, That sufficient 
funds appropriated by Congress appear 
to be available for this purpose for the 
remainder of the fiscal year. 

The procedures outlined in the 
Scrapie Eradication Program are not 
mandated by federal regulation, and 
there is no requirement in the 
regulations for surveillance by APHIS 
officials. Due to these factors and the 
fact that there is no known diagnostic 
test that can confirm the presence of the 
disease in a live animal, the Program is 
dependent upon state efforts and funds 
directed at controlling the disease, 
cooperation from the industry, and 
accurate reporting by flock owners. 

Each participating state maintains 


regulations governing quarantine, 
surveillance, and inspections, and 
variations exist between the 
participating states' requirements. We 
believe that without a uniform national 
program, we cannot eradicate or control 
scrapie. 

Based upon the information available 
to us, we are concerned that the Scrapie 
Eradication Program has not been 
effective and should be discontinued. 
Similar concerns have been echoed by 
the industry as well. During the 1985 
United States Animal Health 
Association (USAHA) meeting, we 
advised the Sheep and Goat Committee 
of our concerns. The USAHA passed a 
resolution to encourage APHIS to 
conduct an in-depth review of the 
Program to determine the cost-benefit 
ratio and effectiveness of the 
eradication program. We undertook this 
effort and presented our findings to the 
Sheep and Goat Committee at the 
USAHA meeting the following year. 

APHIS representatives met in May 
1987, to further evaluate the current 
Scrapie Eradication Program. The 
meeting participants identified the 
following deficiencies in the Program: 
Lack of industry commitment; failure of 
flock owners to report sick sheep; lack 
of a diagnostic test for live animals; 
inadequate or falsified flock records; 
insufficient funds to conduct effective 
surveillance; insufficient funds for 
indemnities; inflated appraisals of 
animals causing overpayments of 
indemnities; and disagreement over the 
length of the recommended surveillance 
period for scrapie-exposed animals. 

In September 1987, APHIS in 
cooperation with the National Institutes 
of Health (NIH), coordinated a meeting 
to discuss the public health significance 
of scrapie and to review efforts to 
develop a diagnostic test for live 
animals. Based upon extensive study, 
the meeting participants concluded that 
there is no evidence that scrapie is 
hazardous to human health. It was also 
concluded that a diagnostic test for 
scrapie has yet to be developed, and 
that one is not likely to be developed in 
the very near future. 

The conclusions from the 1987 
meetings were presented to an expert 
panel (referred to as the panel in this 
document) at the Scrapie Research 
Review Meeting conducted by APHIS on 
May 10-11,1988. Representatives from 
the sheep industry and purebred 
associations, including the National 
Wool Growers and National Suffolk 
Sheep Association, served on the panel 
with representatives from NIH, the 
United States Animal Health 
Association, and state and federal 


veterinarians. The panel was requested 
to examine the current Program and to 
make recommendations to USDA and to 
the sheep industry concerning the future 
of the Scrapie Eradication Program. 

The panel expressed reservations 
abut the effectiveness of the Program, 
ranging from the potential for abuse of 
the indemnity provisions of the 
regulations to the possible inadequacy 
of destroying only affected and 
bloodline animals instead of 
depopulating infected flocks. 

One of the concerns about the existing 
Program was that reporting by flock 
owners may be dependent, at least in 
part, upon indemnity levels and market 
forces. Without accurate reporting, the 
program cannot be effective in 
accomplished its goal. 

Based upon its review of the Program, 
the panel considered various 
alternatives. One alternative would 
require returning to a program of 
destroyng all infected and exposed 
sheep. Depopulating entire flocks would 
cost the federal government millions of 
dollars in indemnity payments, and 
would result in vast losses to the 
industry. Both APHIS and the industry 
view this approach as undesirable 
because most of the animals that would 
be destroyed would likely present 
minimal risk of spreading the disease 
and, by sheer volume, would account for 
most of the indemnity paid. This could 
also lead to abuse of the indemnity 
provisions by flock owners who fail to 
report scrapie when the market price of 
sheep and goats is high because they 
would stand to lose many animals worth 
far more than the indemnity would 
compensate. If the market price is 
depressed, however, this approach could 
result in Increased reporting of infected 
flocks in order to receive the indemnity. 

The panel considered other 
alternatives, including development of 
new programs, such as a scrapie 
certification program, under which 
program participants could have their 
flocks certified as free of scrapie under 
terms and conditions to be developed. 
The panel also urged that efforts to 
develop a diagnostic test for scrapie be 
intensified and that more funds be 
allocated for research. 

The panel recommended that we 
immediately abolish the existing Scrapie 
Eradication Program because it has not 
been effective. The panel recommended 
that we do so while alternatives are 
being considered in order to remove any 
opportunites for costly abuses of the 
Program. They suggested that we solicit 
public comment regarding the possible 
elimination of the Program. 
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We are seeking comments on whether 
to remove the regulations in 9 CFR Part 
54. which provide for payment of 
indemnities for animals destroyed 
because of scrapie, and discontinue the 
Scrapie Eradication Program. 

Done in Washington. DC. this 2Sth day of 
October, 1988. 

Larry B. Slagle, 

Acting Administrator. Animal and Plant 
Health Inspection Service. 

[FR Doc. 88-25394 Filed 11-1-88; 8:45 amj 

BILLING COOE 3410-34-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Cti. I 

[Summary Notice No. PR-88-13J 

Petition for Rulemaking; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of petitions for 
rulemaking received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for rulemaking (14 CFR Part 
11), this notice contains a summary of 
certain petitions requesting the initiation 
of rulemaking procedures for the 
amendment of specified provisions of 
the Federal Aviation Regulations and of 
denials or withdrawals of certain 
petitions previously received. The 
purpose of this notice is to improve the 
public's awareness of, and participation 
in, this aspect of FAA’s regulatory 
activities. Neither publication of this 
notice nor the inclusion or omission of 
information in the summary is intended 
to affect the legal status of any petition 
or its final disposition. 
date: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before: January 2,1989. 
address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10), 

Petition Docket No-, 800 

Independence Avenue. SW.. 

Washington. DC 20591. 

FOR FURTHER INFORMATION CONTACT: 
The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rules Docket (ACC-10), Room 915G, 


FAA Headquarters Building (FOB 10A), 
800 Independence Avenue, SW., 
Washington DC 20591; telephone (202) 
267-3132. 

SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 
paragraphs (b) and (f) of $ 11.27 of Part 
11 of the Federal Aviation Regulations 
(14 CFR Part 11). 

Issued In Washington, DC. on October 28, 
1988. 

Denise Donohue Hall, 

Manager, Program Management Staff. 

Petitions for Rulemaking 

Docket No.: 25700. 

Petitioner David W. Galvin. 

Regulations Affected: 14 CFR 121.599 
and 121.601. 

Description of Petition: The petition, if 
granted would require all domestic 
carriers and supplemental air carriers to 
provide its dispatchers access to 
professional meteorological advice by 
having a meteorological department or 
office in the flight dispatch center, 
adequate for the operations to be 
conducted, and necessary to ensure 
proper operational control of each flight. 
The petition also requests that no 
domestic commercial carrier or 
supplemental air carrier may use any 
person, nor may any person serve, as an 
advisory aviation meteorologist in a 
flight dispatch office unless that person 
has satisfactorily completed and 
graduated from an accredited university 
or college with a degree in meteorology. 

Petitioner's Reason for the Rule: To 
reflect the new science of meteorology, 
the science of satellites and computers, 
and to add additional safety to the 
airline system and the airlines 
themselves. Also, the recent firing of all 
staff meteorologists at Eastern Airlines, 
the recent airline crashes in New 
Orleans and Dallas-Fort Worth due to 
weather, and the reduction of National 
Weather Service employees. 

(FR Doc. 88-25303 Filed 11-1-88; 8:45 am] 

BILLING CODE 491 (MS-41 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 931 

New Mexico Permanent Regulatory 
Program; Public Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendment 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 


action: Proposed rule. 

summary: OSMRE is announcing the 
receipt of a proposed amendment to the 
New Mexico permanent regulatory 
program (hereinafter referred to as the 
New Mexico program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The proposed 
amendment pertains to historic 
properties. If approved, the amendment 
will become part of the State’s 
permanent regulatory program. The 
amendment is intended to revise the 
State program to be consistent with the 
corresponding Federal regulations. 

This notice sets forth the times and 
locations that the New Mexico program 
and the proposed amendment to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 

dates: Written comments must be 
received on or before 4:00 p.m., m.s.t. 
December 2,1988. If requested, a public 
hearing on the proposed amendments 
will be held on November 28,1988, at 
the location shown under ADDRESSES. 
Requests to present oral testimony at 
the hearing must be received on or 
before 4:00 p.m., m.s.t. on November 17, 
1988. 

addresses: Written comments should 
be mailed or hand delivered to Mr. 
Robert H. Hagen at the address listed 
below. If a public hearing is requested, it 
will be held at the office of the New 
Mexico Mining and Minerals Division. 
Copies of the New Mexico program, the 
proposed amendment, and all written 
comments received in response to this 
notice will be available for public 
review at the OSMRE offices and the 
office of the New Mexico Mining and 
Minerals Division listed below, Monday 
through Friday, 8:00 a.m. to 4:00 p.m., 
excluding holidays. Each requestor may 
receive, free of charge, one copy of the 
proposed amendment by contacting the 
OSMRE Albuquerque Field Office listed 
under addresses. 

Albuquerque Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 625 Silver Avenue, SW., 
Suite 310, Albuquerque, NM 87102, 
Telephone: (505) 766-1488; 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record Office, Room 5215,1100 “L" 
Street, NW., Washington, DC 20240, 
Telephone: (202) 343-5492; and 
New Mexico Energy and Minerals 
Department. Mining and Minerals 
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Division, 525 Camino de los Marquez, 

Santa Fe, NM 87501, Telephone: (505) 

827-5970. 

FOR FURTHER INFORMATION CONTACT: 

Robert H. Hagen, Director, Albuquerque 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 625 
Silver Avenue, SW., Suite 310, 
Albuquerque. NM 87012, Telephone: 
(505) 706-1486. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Secretary of the Interior 
conditionally approved the New Mexico 
program on December 31,1980. 
Information regarding the general 
background of the New Mexico program 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the New Mexico program 
can be found in the December 31,1980, 
Federal Register (46 FR 86459). 
Subsequent actiops taken with regard to 
New Mexico’s program and program 
amendments can be found at 30 CFR 
931.15 and 931.16. 

II. Proposed Amendment 

By letter dated September 1,1988, 

New Mexico submitted a proposed 
amendment on historic properties 
(Administrative Record No. NM-441) to 
its permanent regulatory program under 
SMCRA. This amendment, is in 
response to OSMRE’s 30 CFR 732 letter 
on historic properties dated June 9,1987 
(Administrative Record No. NM-361). 

New Mexico proposes to amend its 
regulations at CSMC Rule 80-1-11-19 
concerning historic properties. It 
proposes to add a new subsection (p) to 
Section 11-19 requiring the Director of 
the Mining and Minerals Division to 
take into account the effect of the 
proposed permitting action on properties 
listed on, and eligible for listing on, the 
National Register of Historic Places. 
Section 11-19 requires written findings 
to be made by the Director regarding 
criteria for permit approval or denial. 
The proposed subsection would provide 
for permit conditions or changes in the 
operation plan in order to minimize 
adverse effects to properties listed on 
and eligible for listing on the National 
Register of Historic Properties. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h)(10), OSMRE is now 
seeking comment on whether the 
amendment proposed by New Mexico 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If the 
amendment is deemed adequate, it will 


become part of the New Mexico 
program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under ‘'dates” or at locations 
other than the Albuquerque Field Office 
will not necessarily be considered in the 
final rulemaking, or included in the 
Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed at “for further information 
CONTACT” by 4:00 p.m., m.s.t. on 
November 17,1988. The time of day of 
the hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to comment at a 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested, as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow 
OSMRE officials to prepare adequate 
responses and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSMRE representatives to 
discuss the proposed amendments may 
request a meeting by contacting the 
person listed under “for further 
INFORMATION CONTACT.” All 8Uch 
meetings will be open to the public and, 
if possible, notices of meetings will be 
posted at the locations listed under 
“addresses.” A written summary of 
each meeting will be made a part of the 
Administrative Record. 

List of Subjects in 30 CFR Part 931 

Coal mining. Intergovernmental 
relations, Surface mining. Underground 
mining. 


Date: October 21.1988. 

Raymond L. Lowrie, 

Assistant Director, Western Field Operations. 
[FR Doc. 88-25301 Filed 11-1-88: 8:45 ami 

BILLING COO£ 4310-05-** 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

36 CFR Parts 1250 and 1254 

Freedom of Information Act Access 
Procedures 

agency: National Archives and Records 
Administration. 

ACTION: Proposed rule. 

summary: The National Archives and 
Records Administration (NARA) 
proposes to amend its Freedom of 
Information Act (FOIA) access 
regulations for NARA administrative 
records and for records transferred to 
the custody of the Archivist of the 
United States. This will implement the 
procedural requirements of Executive 
Order 12600 of June 23,1987 (52 FR 
23781) governing the disclosure to the 
public of information that may be of a 
commercially confidential nature. 
date: Comments must be received on or 
before December 2,1988. 

ADDRESS: Address comments to: 
Director, Program Policy and Evaluation 
Division (NAA), National Archives and 
Records Administration, Washington, 
DC 20408. 

FOR FURTHER INFORMATION CONTACT: 

Adrienne C. Thomas (202-523-3621) or 
Nancy Allard (202-523-3214). 
SUPPLEMENTARY INFORMATION: 

Executive Order 12600 establishes 
procedural requirements to be met by 
agencies in responding to FOIA requests 
for commercial information. Agencies 
must provide submitters with: (1) A 
means to designate information as 
commercially confidential; (2) notice of 
the receipt of an FOIA request for the 
information; (3) a reasonable time 
period in which to defend a 
commercially confidential designation 
through the demonstration of a 
reasonable expectation of substantial 
competitive harm; (4) notification of 
what information is proposed for release 
prior to its disclosure; and (5) a 
reasonable time to initiate judicial 
action to block disclosure. Agencies 
need not notify submitters of the receipt 
of an FOIA request when: (1) The 
agency determines the information may 
not be disclosed because release could 
reasonably be expected to cause the 
submitter substantial competitive harm; 
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(2) the information has already been 
officially made available to the public; 

(3) disclosure is required by law (other 
than 5 U.S.C. 552); (4) an agency rule 
adopted pursuant to notice and public 
comment requires disclosure; or (5) the 
submitter did not make a good faith 
designation of the information as 
commercially confidential when 
submitted or within a reasonable time 
thereafter and there is no reasonable 
expectation that release would result in 
substantial competitive harm to the 
submitter. Executive Order 12600 
requires that proposed agency 
regulations be subject to notice and 
public comment. 

Section 1250.75 is added to implement 
the provisions of the Executive order for 
NARA administrative records 

Part 1254 is revised to separate FOIA 
procedures from other access matters. 
The only substantive changes are those 
necessary to implement E.0.12800. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17,1981. As required by the 
Regulatory Flexibility Act. it is hereby 
certified that this proposed rule will not 
have a significant impact on small 
business entities. 

List of Subjects In 36 CFR Parts 1250 and 
1254 

Archives and records, Confidential 
business information. Freedom of 
Information. 

For the reasons set forth in the 
preamble, NARA proposes to amend 
Chapter XII of Title 38 as follows: 

PART 1250—PUBLIC AVAILABILITY 
OF NARA ADMINISTRATIVE RECORDS 
AND INFORMATIONAL MATERIALS 

1. The authority citation for Part 1250 
is revised to read as follows: 

Authority: 44 U.S.C. 2104(a); 5 U.S.C. 552; 
E.O.12800. 

Subparl G—[Redesignated as Subpart 
H] 

2. Subpart G, consisting of $ 1250.80, is 
redesignated Subpart H. The section 
number is unchanged. 

3. A new Subpart G—PrediscJosure 
Notification Procedures for Commercial 
Information, is added to read as follows: 

Subpart G~Predfsclosure Notification 
Procedures for Commercial 
Information 

§ 1250.75 Predlsciosuro Notification 
Procedures for Commercial Information. 

(a) General. Commercial information 
provided to NARA shall not be 
disclosed to the public except in 
accordance with this subpart. 


(b) Definitions. “Potentially 
confidential commercial information*’ 
means records provided to NARA by a 
submitter that may contain material 
exempt from release under 5 U.S.C. 
552(b)(4) because disclosure could 
reasonably be expected to cause the 
submitter substantial competitive harm. 

“Submitter” means any person or 
entity providing potentially confidential 
commercial information to an agency. 
The term “submitter” includes, but is not 
limited to, corporations, state 
governments, and foreign governments. 

(c) Designation of potentially 
confidential commercial information. 
Submitters of commercial information 
may designate the information as 
commercially confidential The 
designation must: 

(1) Be made by the submitter when the 
information is submitted to NARA or 
within 30 workdays thereafter; 

(2) Specify precisely which 
information is claimed as commercially 
confidential; 

(3) Be made in good faith; 

(4) Be supported by a certification by 
the submitter that the information has 
not been published or previously 
officially disclosed to the public. 

(d) Notice of receipt of a request to 
release information. (1) NARA shall give 
the submitter prompt written notice of 
receipt of a FOIA request for the 
submitter’s potentially confidential 
commercial information when: 

(1) The submitter, in good faith, has 
designated the material as commercially 
confidential in accordance with 
paragraph (c) of this section; and 

(ii) The FOIA request is received 
within 10 years of the date of 
submission. 

(2) Hie written notice of receipt of an 
FOLA request shall either describe the 
potentially confidential commercial 
information requested, or provide copies 
of the records containing the 
information. The notice shall be mailed 
to the last known address of the 
submitter. 

(3) When notice is given to a 
submitter pursuant to this section. 

NARA shall inform the requester that: 

(i) The notice has been sent to the 
submitter, 

(ii) That NARA’s response to the 
request may be delayed beyond the 
limitations specified in 5 U.S.C. 552(a)(6) 
(A) and (B) to allow for time to notify 
the submitter, and to consider any 
response: and 

(iii) That the delay may be considered 
a denial of access to records and the 
requester may seek judicial review. 
However, the requester shall be invited 
to agree to a voluntary extension of time 


so that NARA may consider any claims 
of confidentiality by the submitter. 

(e) Opportunity to object to 
disclosure. (1) Through the notice 
described in paragraph (d) of this 
section, NARA shall afford a submitter 
10 workdays from the date of mailing 
within which to provide NARA: 

(1) A detailed statement of any 
objections to disclosure. The statement 
shall specify which information is 
claimed to be of a confidential 
commercial nature, and shall specify all 
grounds for withholding any of the 
informa ton under the exemptions of the 
FOIA. If exemption (b)(4) of the FOIA is 
cited, the statement shall explain how 
the release of the information can be 
reasonably expected to cause 
substantial competitive harm to the 
submitter; and 

(ii) Certification that the information 
has not been published or previously 
disclosed to the public. 

(2) The statement provided pursuant 
to this subsection may itself be subject 
to disclosure under the FOIA. 

(f) Notice of intent to disclose. (1) 
NARA shall consider any good faith 
designations of commercial 
confidentiality made when the 
information was initially submitted to 
NARA. and the submitter’s timely 
objections and specific grounds for 
nondisclosure received in response to 
the notice of receipt of a request prior to 
determining whether to disclose the 
information in question. 

(2) When NARA deckles to disclose 
commercial information over the 
objections of a submitter, whether in 
response to a request to release or as 
the result of an appeal of a denial of 
access, NARA shall provide the 
submitter a written notice which: 

(i) States the reasons why the 
submitter's objections were not 
sustained; 

(ii) Describes or contains a copy of the 
information to be disclosed; and 

(iii) Specifies a disclosure date, which 
shall be not less than 10 workdays after 
the date of the notice of intent to 
disclosure. NARA shall inform the 
submitter that disclosure will be made 
on the specified disclosure date, unless 
barred by court order. 

(3) NARA shall inform the requester 
that such notice has been given to the 
submitter and of the proposed disclosure 
date. 

(4) When NARA and the submitter are 
in agreement concerning disclosure, 
disclosure may take place before 10 
workdays after the date of the notice of 
intent to disclose. 

(5) The notice of receipt of a request 
shall serve as the notice of intent to 
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disclose when the submitter fails to 
respond to the initial notice within 20 
workdays of the date of the notice. 

(g) Notice of lawsuit NARA will 
promptly inform the requester and the 
submitter of any law suit filed by the 
other concerning possible disclosure. 

(h) Exceptions to notice requirement 
The notice requirements of this section 
do not apply when: 

(1) NARA determines that the 
information should not be disclosed in 
accordance with one or more FOLA 
exemptions; 

(2) The information has been 
published or officially made available to 
the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 

552); or 

(4) NARA has no substantial reason to 
believe that disclosure would result in 
competitive harm. 

PART 1254—AVAILABILITY OF 
RECORDS AND DONATED 
HISTORICAL MATERIALS 

4. The authority citation for Part 1254 
is revised to read as follows: 

Authority: 44 U.S.C. 2101-2118, 5 U.S.C. 552, 
and E.0.12600. 

5. Section 1254.30 is revised to read as 
follows: 

§ 1254.30 Archives. 

The use of archives is subject to the 
restrictions prescribed by statute or 
Executive order or by the restrictions 
specified in writing in accordance with 
44 U.S.C. 2108 by the agency from which 
the records were transferred. NARA will 
make available any reasonably 
segregable portion of a record after the 
restricted portion has been deleted. The 
restrictions are published in the "Guide 
to the National Archives of the United 
States," which is incorporated by 
reference, and supplemented by 
restriction statements approved by the 
Archivist of the United States and set 
forth in Part 1256 of this Chapter. The 
Guide is available from the 
Superintendent of Documents, 
Government Printing Office, 

Washington. DC 20402. The Guide may 
also be consulted at the NARA research 
facilities listed in Part 1253, at 
depository libraries, and is available for 
inspection at the Office of the Federal 
Register, Room 8301,1100 L Street NW., 
Washington, DC. This incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR Part 51. . 
These materials are incorporated by 
reference as they exist on the date of 
approval and a notice of any change in 
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these materials will be published in the 
Federal Register. 

0. A new § 1254.38 is added to read as 
follows: 

§ 1254.38 Freedom of Information Act 
requests. 

(a) Applicability. This section applies 
to Freedom of Information Act requests 
for unclassified and classified archives. 
This section does not apply to requests 
for FRC records or donated historical 
materials. 

(b) Definitions. "Potentially 
confidential commercial information" 
means records submitted to any agency 
by a submitter that may contain 
material exempt from release under 5 
U.S.C. 552(b)(4) because disclosure 
could reasonably be expected to cause a 
submitter substantial competitive harm. 

"Submitter" means any person or 
entity providing potentially confidential 
commercial information to an agency. 
The term "submitter" includes, but is not 
limited to, corporations, state 
governments, and foreign governments. 

(c) Requirements. Requests for access 
to archives under the FOIA shall 
reasonably describe the records 
requested, shall be made in writing to 
the director of the appropriate NARA 
depository listed in Part 1253 or to the 
Assistant Archivist for the National 
Archives, and shall clearly indicate that 
the request is being made under the Act. 

(d) Processing time . NARA shall 
inform requesters of the availability of 
records within 10 workdays after 
receiving a request, except when 
precluded from doing so by conditions 
as described in 5 U.S.C. 552a(6)(B), or by 
the need to consult with a submitter, as 
set forth in 5 1254.39. 

(e) Denial of access. Denials under the 
FOIA of access to archives are made by 
the appropriate director of a Presidential 
library or by the Assistant Archivist for 
the National Archives, who, within 10 
workdays, shall notify the requester of 
the reasons for denial and of the 
procedures for appeal. 

(f) Appeals. (1) A requester whose 
request is denied in whole or in part, 
may appeal that decision within NARA. 
The requester should direct a written 
appeal to the Deputy Archivist of the 
United States (ND), Washington, DC 
20408. 

(2) The Deputy Archivist must receive 
an appeal no later than 30 calendar days 
after the date of the NARA letter of 
denial to be considered timely. 

(3) The appeal letter shall include the 
words "Freedom of Information Act 
Appeal" on both the letter and the 
envelope, and the requester shall 
enclose with the appeal letter a copy of 
the initial request and the denial. 


(4) In the appeal letter the requester 
shall briefly state the reasons why 
NARA should release the records. 

(5) The Deputy Archivist shall consult 
with the agency specifying the 
restriction, when appropriate, and make 
a determination within 20 workdays 
after the date of receipt by the Deputy 
Archivist of the appeal. If an extension 
is required, the Deputy Archivist shall 
notifly the requester within 20 workdays 
from receipt of the request. Time 
extensions shall not exceed 10 
workdays in the aggregate: Either solely 
in the initial stage or solely in the 
appellate stage, or divided between 
them. 

(6) If the determination is adverse in 
whole or in part, the Deputy Archivist 
shall notify the requester of the right to 
judicial review. 

(7) Denials and appeals of denials of 
access to information under the FOIA 
exemption 552(b)(1), National security 
information, are processed in 
accordance with the provisions of 

5 1254.40. 

7. A new § 1254.39 is added to read as 
follows: 

§ 1254.39 Requests for commercial 
information. 

(a) Notice of receipt of request. (1) 
Submitters of potentially confidential 
commercial information shall be given 
written notice and an opportunity to 
object to release when a request is 
received for information the submitter 
designated in accordance with the 
recipient agency’s regulations as 
commercial confidential, and the request 
is received less than 10 years after 
submission of the information. 

(2) When the request is for 
information from a single or small 
number of submitters, the notice shall be 
sent to the submitter’s last known 
address. 

(3) When the request is for 
information from a large number of 
submitters, notice shall be provided by 
publication of a notice in the Federal 
Register. 

(4) The notice shall either describe the 
potentially commercially confidential 
information requested (if the notice is 
published in the Federal Register), or 
provide copies of the records containing 
the information. 

(5) NARA shall inform the requester 
that: 

(i) Notice of receipt of a request has 
been provided to the submitter, 

(ii) The response to the request may 
be delayed beyond the limitations 
specified in 5 U.S.C. 552(a)(6)(A) and (B) 
to allow for time to provide notice to the 
submitter, and to consider any response; 
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(iii) The delay may be considered as a 
denial of access to records and that the 
requester may seek judicial review. 
However, the requester shall be invited 
to agree to a voluntary extension of time 
so that NARA may consider any claims 
of commercial confidentiality provided 
by the submitter. 

(b) Opportunity to object to 
disclosure . (1) Through the notice 
described in paragraph (a)(1) of this 
section. NARA shall afford a submitter 
10 workdays from the date of the notice 
within which to provide NARA with a 
detailed statement of any objections to 
disclosure. A reasonable extension of 
the time limit for response may be 
granted when appropriate. 

(2) The statement shall specify which 
information is claimed to be of a 
confidential commercial nature, and 
shall specify all grounds for withholding 
any of the information under the 
exemptions of the FOLA. If exemption 
(b)(4) of the FOIA is cited, the statement 
shall explain how the release of the 
information can be reasonably expected 
to cause substantial competitive harm to 
the submitter. 

(3) The statement shall contain a 
certification that the information has not 
been published or officially released to 
the public. 

(4) The statement provided pursuant 
to this subsection may itself be subject 
to disclosure under the FOIA under 

§ 1250.75. 

(c) Notice of intent to disclose . NARA 
shall carefully consider any good faith 
designations of commercial 
confidentiality made when the 
information was initially submitted to 
an agency, and any timely objections 
submitted in response to the NARA 
notice of receipt of a request to release. 
Except as provided for in paragraph (e) 
of this section, when NARA determines 
to disclose, whether in response to a 
request to release or as the result of an 
appeal of a denial of access, notice shall 
be sent to the submitter that: 

(1) States why the initial designation 
or the objections were not sustained; 

(2) Describes or encloses a copy of the 
information proposed for disclosed; and 

(3) Specifies a date, not less than 10 
workdays after the date of the notice of 
intent to release, on which it is proposed 
to release the information unless barred 
by court order. The requester shall be 
simultaneously informed of the 
disclosure date. 

(d) Notice of low suit. NARA will 
promptly inform the requester and 
submitter of any law suit filed by the 
other concerning possible disclosure. 

(e) Exception to notice requirements . 
The notice requirements of this section 
do not apply when: 


(1) NARA determines that the 
information should not be disclosed in 
accordance with one or more FOIA 
exemptions; 

(2) The information has been 
published or officially made available to 
the public; 

(3) Disclosure of the information is 
required by law (other than 5 U.S.C. 

552); or, 

(4) More than 10 years have passed 
since the date of submission, regardless 
of any designation as commercially 
confidential made by the submitter in 
accordance with the recipient agency's 
regulations, and NARA has no 
substantial reason to believe that 
disclosure would result in competitive 
harm. 

(5) The submitter failed to respond to 
a notice of receipt of request, in which 
case this initial notice shall serve as the 
notice of intent to disclose. 

§ 1254.44 (Amended] 

8. Section 1254.44(a) is amended by 
removing ”§ 1254.30(b)” and inserting in 
its place "§ 1254.38”. 

Claudine). IVeiher, 

Acting Archivist of the United States. 

[FR Doc. 88-25342 Filed 11-1-88; 8:45 am) 

BILLING CODE 7115-01-H 


DEPARTMENT OF TRANSPORTATION 

Maritime Administration 

46 CFR Part 221 

Approval of Vessel Charters to 
Noncitizens 

action: Advance Notice of proposed 
rulemaking. 

summary: Hie Maritime Administration 
(MARAD) has received a petition for 
rulemuking requesting amendment of its 
regulations governing the 
Documentation, Transfer or Charter of 
Vessels. Petitioner has requested 
amendments that relate only to the 
charter of '‘mobile offshore drilling 
units” (MODUs) to noncitizens. These 
amendments would expand MARAD's 
currrent general approval of vessel 
charters to noncitizens to include certain 
charters and subcharters of MODUs. the 
ANPRM seeks public comment, 
specifically on the merits of this petition 
for rulemaking, and on any other 
situations where MARAD pre-approval 
of charters to noncitizens would be 
appropriate. 

DATE: MARAD will consider all written 
comments by interested persons 
received on or before January 3,1989. 
Those submitting comments that wish to 


receive acknowledgement that MARAD 
received the comments should include a 
stamped, self addressed postcard. 

ADDRESS: Send comments (the original 
plus five copies are requested, but not 
required) to the Secretary, Maritime 
Administration, Room 7300, Department 
of Transportation. 400 Seventh St., SW., 
Washington, DC 20590. All comments 
will be made available for inspection 
during normal business hours in Room 
7300. 

FOR FURTHER INFORMATION CONTACT. 

Jessie Femanders, Vessel Transfer and 
Disposal Officer, Maritime 
Administration, Room 2112, 400 Seventh 
Street, SW., Washington. DC 20590. 

SUPPLEMENTARY INFORMATION: Section 9 
of the Shipping Act, 1910 (46 App. U.S.C. 
806) makes it unlawful, without the 
approval of MARAD, to charter or agree 
to charter to a noncitizen of the United 
States an interest in a vessel 
documented, or last documented under 
the laws of the United States, or owned 
wholly or partially by a United States 
citizen. Violation of this requirement for 
MARAD approval is a misdemeanor and 
subjects the violator to a fine of not 
more than $5,000 or to imprisonment for 
not more than five years, or both. Under 
existing regulations at 46 CFR 221.7, 
MARAD grants general approval of 
specified types of charters for a period 
of not more than six months. This 
approval, specifically, is made 
inapplicable to all bareboat charters or 
subcharters. A bareboat charter is 
where the charterer takes possession of 
the vessel and exercises direct control 
over the actual operation of the vessel. 

Petitioner, the International 
Association of Drilling Contractors 
(IADC) alleges that amendments 
providing MARAD’s pre-approval of 
intra-company charters, and short-term 
bareboat charters and subcharters, 
irrespective of duration, are necessary 
to ensure that American offshore drilling 
companies obtain their fair share of 
overseas drilling contracts. The IADC 
represents offshore and onshore drilling 
and well-servicing companies that it 
claims are responsible for producing 
over 90 percent of all onshore and 
offshore wells drilled around the world 
since March 31,1987. IADC membership 
includes drilling and well-servicing 
contractors, oil and gas producing firms, 
and associate member companies. 

Petitioner states that MARAD general 
approval of intra-company charters is 
needed because such charters are an 
integral part of doing business abroad in 
the offshore drilling industry, and much 
of the new offshore drilling activity now 
occurs outside of the United States and 
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its contiguous waters. It projects that 
future opportunities will continue to be 
concentrated in foreign countries. While 
Petitioner states that MARAD routinely 
approves applications for intra-company 
charters of MODUs, approval can take 
at least several weeks and as much as 
one month. A necessary response time 
on many solicitations for foreign drilling 
contracts is often very short, typically. 

14 days. 

Offerors that must wait for MARAD 
approval to enter a charter or drilling 
contract are at a disadvantage in 
competing with foreign competitors that 
do not need to get approval. 

Petitioner states that many drilling 
contracts and related bareboat charters 
are of short duration and require the 
shortest response time. 

MARAD, in this ANPRM, wishes to 
solicit public comment on the 
amendments to 40 CFR 221.7 proposed 
by the Petitioner, as well as on the need 
to expand MARAD general approval of 
vessel charters and subcharters to 
noncitizens for any other type of vessel. 
MARAD is not committed to developing 
a rule and will be guided by the 
comments in deciding whether to 
proceed with this rulemaking. Any 
further rulemaking action would not be 
major, pursuant to E.0.12291 (February 
17.1981). It would not be a significant 
regulation under DOT regulatory 
policies and procedures (49 FR 11034. 
February 26,1979), and would not exert 
a significant economic impact on a 
substantial member of small entities 
under the Regulatory Flexibility Act of 
1980 (5 U.S.C. 801 etseq.) There would 
be no federalism implication that would 
warrant the preparation of a Federalism 
Assessment under the criteria contained 
in E.0.12612. 

Comments are requested on 
amendments to 46 CFR 221.7 discussed 
in this ANPRM, including the following 
amendments proposed by Petitioner: 

1. Revise 9 221.7(a)(1) to read as 
follows (additions underlined): 

(1) Demise or bareboat charters, including 
subcharters, consecutive charters, renewals 
or extensions of such charters (other than 
bareboat charters or bareboat subcharters of 
vessels documented recreational and to be 
operated personally by the charterer fer 
recreation only, and bareboat charters or 
bareboat subchaters of mobile offshore 
drilling units). 

2. Add a new paragraph (f) to § 221.7 
to read as follows: 

(f) Intra-Company Chaters of Mobile 
Offshore Drilling Units. The Maritime 
Administration hereby approves under 
Sections 9 and 41 of the Shipping Act, 1918. 
as amended (46 U.S.C. 808 and 839), charters 
of any mobile offs hore drilling unit (as 
defined in 48 CFR 107.111) which is 


documented under the laws of the United 
States, or which is owned in whole or in part 
by any person who is a citizen of the United 
States, or by a corporation organized under 
the laws of the United States or of any State. 
Territory, District or possession thereof, to a 
person not a citizen of the United States but 
which is an affiliate of a citizen of the United 
States. 

(1) “Affiliate,” for purposes of this 
paragraph, means a corporation, partnership 
or other legal entity that owns or controls, is 
owned or controlled by, or is under common 
ownership or control with, the owner or 
entity making available the vessel for charter. 

(2) "Control,” for purposes of this 
paragraph only, means the possession, direct 
or indirect, or the power to direct or cause the 
direction of the management and policies of a 
person, whether through the ownership of 
voting securities, by contract or otherwise. 
Assertion of control in a charter shall be 
accepted as prima facie evidence of control. 

(3) Not later than 20 days after the 
beginning of the charter period, the vessel 
owner or owner’s representative shall file 
with the Maritime Administration a copy of 
any charter which is approved under this 
paragraph. 

By the Order of the Maritime 
Administrator. 

James Saari, 

Secretary. Maritime Administration. 

Date: October 28,1988. 

[FR Doc. 88-25367 Filed 11-1-88; 8:45 am) 
BILLING CODE 6620-31-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 22 

(CC Docket No. 83-475, RM-5554; FCC 88- 
304] 

Public Mobile Service; Construction 
Authorization 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission, in response 
to a Petition for Rulemaking filed on 
August 19,1906, by the Radio Common 
Carrier Division of Telocator Network of 
America, is proposing to revise 
§ 22.43(a)(1) of its rules to delete the 
requirement that Public Mobile Service 
(PMS) applicants obtain an 
authorization prior to beginning 
construction. This requirement has 
caused difficulty for some applicants in 
scheduling the construction of their 
facilities. The intended effect of the 
proposed rule is to provide greater 
efficiency in getting service to the public 
and to eliminate unnecessary 
regulations. 

dates: Comments must be filed on or 
before December 19,1988. Reply 


comments must be filed on or before 
January 3,1989. 

address: Federal Communications 
Commission. 1919 M Street, NW n 
Washington. DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Pamela Gerr, Mobile Services Division, 
Common Carrier Bureau, (202) 632-6450. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, CC Docket No. 
08-475, adopted September 27.1988, and 
released October 27,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text cf this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service. (202) 857-3800, 
2100 M Street, NW. Suite 140, 
Washington. DC 20037. 

Summary of Notice of Proposed 
Rulemaking 

1. Section 319(d) of the 
Communications Act of 1934, 47 U.S.C. 
319(d), provides that construction 
permits shall not be required for 
common carriers unless the Commission 
finds that such permits are in the public 
interest. Although the Commission 
technically eliminated construction 
permits in the Public Mobile Service 
(PMS) a few years ago, 47 CFR 
22.43(a)(1) still requires applicants to 
obtain Commission authorization prior 
to beginning construction. It appears 
that this pre-construction authorization 
requirement may no longer serve the 
public interest. The requirement has 
restricted the flexibility of applicants to 
construct at times suitable to their 
individual needs and thereby caused 
delays in staring service to the public. 

2. Accordingly, the Commission has 
proposed revising 9 22.43(a)(1) to allow 
both cellular and non-cellular PMS 
applicants to begin construction prior to 
receiving an authorization. Under the 
proposed rule, an applicant may begin 
construction after he has filed his 
application and a preliminary waiting 
period has passed, if no mutually 
exclusive applications or petitions to 
deny are filed, and certain other 
requirements are met Pre-constructing 
applicants will assume the risk of not 
being granted an authorization, of errors 
or time lags in the public notice system, 
of having to move or dismantle the 
facility and of incurring whatever costs 
may be necessary to bring the facility 
into compliance with Commission rules. 
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3. The issues addressed by the 
Commission in the Notice of Proposed 
Rulemaking include the following: (1) 
The Commission’s need for information 
on the location and nature of the 
proposed facility; (2) ensuring efficient 
spectrum allocation and utilization; (3) 
ensuring that applicants complete the 
frequency coordination process prior to 
beginning construction; (4) petitions to 
deny and mutually exclusive 
applications; (5) time lags and errors in 
the public notice system; (6) defective 
applications; (7) air safety and 
environments] regulations; (8) 
coordination of certain facilities with 
Canada and Mexico; and (9) 
modification of forms. 

4. The Commission determined that 
the first three issues could be dealt with 
by requiring applicants to file a 
completed application (Form 401) before 
starting construction. The application 
will give the Commission information on 
the proposed facility. Furthermore, in 
preparing the application, the applicant 
will have to complete the frequency 
coordination process, or show non¬ 
interference, thus ensuring efficient 
spectrum allocation and utilization. 

5. The Commission dealt with the 
problem of petitions to deny, mutually 
exclusive applications (non-cellular) and 
time lags or errors in the public notice 
system by proposing a preliminary 
waiting period. Under the proposed rule, 
cellular applicants would have to wait 
60 days from the date of public notice 
announcing the tentative selectee, and 
non-cellular applicants would have to 
wait 90 days from the date of public 
notice listing the application as 
acceptable for filing, before such 
applicants can begin pre-authorization 
construction. In addition to the waiting 
period, the proposed rules provide that 
applicants assume the risk of time lags 
or errors in the public notice system. 

6. The Commission deals with the 
remaining issues as follows: Defective 
applications are to be returned without 
opportunity to amend and all 
preconstructing applicants will assume 
the risk of not receiving an authorization 
to operate their pre-built facility. To 
ensure compliance with air safety and 
environmentally regulations, the 
Commission proposes that prior to 
construction, an applicant must, first, 
either determine that notice to the 
Federal Aviation Administration (FAA) 
is not required, or notify the FAA and 
obtain lighting and marking 
specifications from the Commission; and 
second, the applicant must determine 
whether the proposed facility may have 
a significant environmental impact, and 
may pre-construct only if he determines 


that the facility will not have such an 
impact, and so indicates on the Form 
401. The Commission eliminates the 
problem of having to coordinate certain 
non-cellular facilities with Canada by 
providing that such facilities can be 
preconstructed only if built between 
lines A and C. Similarly, the 
Commission eliminates the problem of 
having to coordinate certain cellular 
facilities with Mexico by providing that 
such facilities may be pre-constructed 
only if the proposed facility will be on 
the United States side, and at least 45 
miles away, from the United States- 
Mexican border. Finally, the 
Commission requested comments on 
how the FCC forms should be modified 
to accommodate the proposed rule 
change. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

List of Subjects in 47 CFR Part 22 

Communications Common Carriers. 

Part 22 of Title 47 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART 22—[AMENDED] 

1. The authority citation for Part 22 
would continue to read as follows: 

Authority: Secs. 4, 303, 48 Stat. 1068,1082, 
as amended (47 U.S.C. 154, 303). sec. 553 of 
the Administrative Procedure Act (5 U.S.C. 
553), unless otherwise noted. 

2. Section 22.43 is amended by 
revising paragraph (a)(1) to read as 
follows: 

§ 22.43 Period of construction. 

(a)(l)(i) Non-cellular facilities. Once 
an applicant has filed a Form 401 with 
the Commission and 90 days have 
elapsed from the date the application is 
listed on public notice as acceptable for 
filing, the applicant may commence 
construction, provided that: 

(A) The application is not mutually 
exclusive with another application and 
no petition to deny has been filed; 

(B) the applicant has not requested 
waiver of a Commission rule pursuant to 
§ 22.19; 

(C) The applicant has either 
determined that notice to the Federal 
Aviation Administration (FAA) is not 
required, see §§ 17.7 to 17.17 of this 
chapter, or has notified the FAA of the 
proposed construction and received 
marking and lighting specifications from 
the Commission; 

(D) The applicant has considered 
whether the facility may have a 
significant environmental effect in 
accordance with §§ 1.1301-1.1319 of this 


chapter, determined that it will not, and 
indicated that determination on the 
Form 401; and 

(E) The applicant has determined that 
the facility will be on the United States 
side of lines A and C. See S 22.117(b)(2). 

(ii) Cellular facilities. Once 60 days 
have elapsed from the date of public 
notice announcing the tentative selectee 
for a particular market, the tentative 
selectee may commence construction 
provided that; 

(A) No petitions to deny have been 
filed; 

(B) The tentative selectee has not 
requested waiver of a Commission rule 
pursuant to $ 22.19; 

(C) The tentative selectee has either 
determined that notice to the Federal 
Aviation Administration (FAA) is not 
required, see $S 17.7 to 17.17 of this 
chapter, or has notified the FAA of the 
proposed construction and received 
marking and lighting specifications from 
the Commission; 

(D) The tentative selectee has 
considered whether the facility may 
have a significant environmental effect 
in accordance with § § 1.1301-1.1319 of 
this chapter, determined that it will not, 
and indicated that determination on 
Form 401; and 

(E) The tentative selectee has 
determined that the facility will be on 
the United States side, and at least 45 
miles away, from the United States- 
Mexican border. 

(iii) Applicants who commence 
construction prior to receiving an 
authorization, pursuant to § 22.43(a)(1) 
(i) and (ii). assume the risk of: 

(A) Not receiving an authorization; 

(B) Errors and time lags in the public 
notice system; 

(C) Having to alter, relocate or 
dismantle the facility; and 

(D) Incurring whatever costs may be 
necessary to bring the facility into 
compliance with Commission rules. 

• * * * * 

(FR Doc. 88-25288 Filed 11-1-88: 8:45 am] 
BILLING COOC 6712-01-11 


47 CFR Part 73 

[MM Docket No. 88-505, RM-6447] 

Radio Broadcasting Services; 
Fitzgerald, GA 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission requests 
comments on a petition by William L. 
Taylor, Jr. proposing the allotment of 
Channel 245A to Fitzgerald, Georgia, as 
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the community’s first local FM service. 
Channel 245A can be allotted to 
Fitzgerald in compliance with the 
Commission’s minimum distance 
separation requirements with a site 
restriction of 12 kilometers (7.5 miles) 
north to avoid a shortspacing to the 
proposed substitution of Channel 244C2 
for Channel 244A at Valdosta, Georgia, 
and the modification of Station WZLS's 
license accordingly (RM-6359). 

dates: Comments must be filed on or 
before Decmber 10,1988, and reply 
comments on or before January 3,1989. 
address: Federal Communications 
Commission, Washington, DC 20554. In 
addition to Filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant 
as follows: William L. Taylor, Jr., 1444 
Dauset Drive, Griffin, Georgia 30223 
(Petitioner). 

FOR FURTHER INFORMATION CONTACT: 

Leslie K. Shapiro, Mass Media Bureau, 
(202) 034-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
88-505, adopted September 23,1988, and 
released October 25,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW; Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor. International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington. DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commisison proceedings, such as this 
one, w hich involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Federal Communications Commission. 

Steve Kamiiiex, 

Deputy Chief, Policy and Rules Division, 

Muss Media Bureau. 

[FR Doc. 88-25290 Filed 11-1-88; 8:45 am] 

QILLJHO CODE 6712-01-44 


47 CFR Part 73 

[MM Docket No. 68-504, RM-6444 J 

Radio Broadcasting Services; OssJan, 
IA 

agency: Federal Communications 
Commission. 

ACTION: Proposed rule. 

summary: The Commission requests 
comments on a petition by Mega Media, 
Ltd. to allot a first local FM channel to 
Ossian, Iowa. Mega Media requests the 
allotment of Channel 230A to Ossian 
and its deletion from New Hampton, 
where it is unoccupied and unapplied 
for. However, the Commission has found 
that Channel 241A can be alloted to 
Ossian in compliance with the 
Commission’s minimum distance 
separation requirements and without 
requiring any other changes in the FM 
Table of Allotments. Therefore, we have 
substituted Channel 241A for 
consideration as a first local FM 
allotment to Ossian, Iowa. The 
coordinates for this allotment are North 
Latitude 43-08-42 and West Longitude 
91-45—48. 

dates: Comments must be filed on or 
before December 10,1988, and reply 
comments on or before January 3,1989. 
address: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
F’CC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Robyn G. Nietert, Esq.. 
Brown. Finn 8t Nietert Chartered. 1920 N 
Street, NW., Suite 510, Washington, DC 
20036 (Counsel to petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau. 
(202) 034-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
88-504, adopted September 30,1988, and 
released October 25,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service. (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington. DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 


consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 

List of Subjects In 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Steve Kaminer, 

Deputy Chief, Policy and Rules Division, 

Mass Media Bureau. 

[FR Doc. 88-25291 Filed 11-1-88; 8:45 am] 
BILLING CODE 6712-01-N 


47 CFR Part 73 

[MM Docket No. 88-506, RM-64461 

Radio Broadcasting Services; 

Martin, SD 

AGENCY: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission requests 
comments on a petition by the South 
Dakota State Board of Directors for 
Educational Television proposing the 
allotment of Channel 273C1 to Martin, 
South Dakota, as the community’s first 
local FM service. The Commission is not 
proposing to reserve the channel for 
noncommercial educational use since 
there is no problem with use of a 
channel within the noncommercial 
educational portion of the band due to 
either TV Channel 8 interference or 
Mexican or Canadian allotments. 
Channel 273C1 can be allotted to Martin 
in compliance with the Commission’s 
minimum distance separation 
requirements without a site restriction. 
The coordinates for this allotment are 
North Latitude 43-10-30 and West 
Longitude 101-44-12. 
dates: Comments must be filed on or 
before December 16,1988, and reply 
comments on or before January 3,1989. 
address: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC. interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Roy R. Russo, Esq., Richard 
A. Helmick, Esq.. Cohn and Marks. 1333 
New Hampshire Avenue, NW., Suite 
600, Washington, DC 20038 (Counsel to 
petitioner). 

FOR FURTHER INFORMATION CONTACT: 

Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 












44210 


Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Proposed Rules 


SUPPLEMENTARY INFORMATION: This i8 a 
summary of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
88-506, adopted September 30,1988, and 
released October 25,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW; Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW; Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited on 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
4.415 and 1.420. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Steve Kaminer, 

Deputy Chief. Policy and Rules Division. 

Mass Media Bureau. 

[FR Doc. 88-25289 Filed 11-1-88; 8:45 am] 

BILLING CODE 6712-01-11 


47 CFR Part 73 

[MM Docket No. 88-503, RM-6422] 

Radio Broadcasting Services; Bowling 
Green, VA 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This document requests 
comments on a petition by 
Rappanhannock Communications 
Group, proposing the allotment of 
Channel 245A to Bowling Green, 
Virginia, as that community’s first local 
FM service. A site restriction of 1.8 
kilometers (1.1 miles) south of the city is 
required. The coordinates for the 
proposal are 39-02-03 and 77-21-12. 
dates: Comments must be filed on or 
before December 16,1988. and reply 
comments on or before January 3,1989. 
address: Federal Communications 
Commission. Washington. DC 20554. In 


addition to filing comments with the 
FCC, interested parties should serve the 
petitioners, or their counsel or 
consultant, as follows: Denise B. Moline. 
Esquire, Putbrese & Hunsaker, 6800 
Fleetwood Road, P.O. Box 539, McLean, 
Virginia 22101 (Counsel for petitioner). 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: Thi8 is a 
summary of the Commission’s Notice of 
Proposed Rule Making. MM Docket No. 
88-503, adopted September 23,1988, and 
released October 25.1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors. International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Federal Communications Commission. 

Steve Kaminer, 

Deputy Chief Policy and Rules Division, 

Mass Media Bureau. 

[FR Doc. 88-25292 Filed 11-1-88; 8:45 am) 

BILUNG CODE 6712-01-M 


47 CFR Part 80 

[PR Docket No. 88-507; FCC 88-319) 

Maritime Services; Restriction of the 
Frequency Selection Capability of VHF 
Maritime Transmitters to Maritime 
Frequencies 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The proposed rule would 
restrict the frequency selection 
capability of VHF maritime transmitters 
to maritime frequencies. This would be 


accomplished by establishing new 
technical standards for transmitter type 
acceptance and by phasing out the 
manufacture, sale and installation of 
transmitters capable of indiscriminate 
frequency selection. This will reduce 
interference to public safety and other 
radio services. 

dates: Comments must be received on 
or before February 24,1989, and reply 
comments must be received on or before 
March 31,1989. 

address: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

William P. Berges, Federal 
Communications Commission, Private 
Radio Bureau, Washington, DC 20554, 
(202) 632-7175. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, PR Docket No. 
88-507, adopted October 13.1988, and 
released October 25,1988. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The full 
text of this decision may also be 
purchased from the Commission’s copy 
contractor, International Transcription 
Services Inc., (202) 857-3800, 2100 M 
Street, NW., Suite 140, Washington, DC 
20037. 

Summary of Notice of Proposed Rule 
Making 

Many VHF maritime transmitters now 
being manufactured employ frequency 
synthesizers that are capable of being 
programmed by station operators to 
operate on maritime as well as other 
frequency channels not available to the 
maritime service. This leads to 
operations on unauthorized channels 
and can cause interference to public 
safety and other radio services. 
Establishing new type acceptance 
technical standards for VHF maritime 
transmitters is an efficient and effective 
means of restricting operations of VHF 
maritime frequencies. The proposed rule 
provides for equipment phase out 
periods designed to minimize any 
adverse impact upon manufacturers, 
dealers and consumers. 

Ordering Clauses 

This is a non-restricted notice and 
comment rule making proceeding. See 
§ 1.1231 of the Commission’s Rules, 47 
CFR 1.1231, for rules governing 
permissible ex parte contacts. 

Pursuant to the Regulatory Flexibility 
Act of 1980, 5 U.S.C. 604, an initial 
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regulatory flexibility analysis has been 
prepared. It is available for public 
viewing as part of the full text of this 
decision, which may be obtained from 
the Commission or its copy contractor. 

The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form, information collection and/or 
record keeping, labeling, disclosure, or 
record retention requirements; and will 
not increase or decrease burden hours 
imposed on the public. 

Authority for issuance of this Notice 
is contained in sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 303(r). 
Pursuant to applicable procedures set 
forth in § § 1.415 and 1.419 of the 
Commission's Rules, 47 CFR 1.415 and 
1.419, interested parties may file 
comments and reply comments as 
indicated in the "DATES" paragraph of 
this document. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. 

A copy of the Notice of Proposed Rule 
Making will be served on the Chief 
Counsel for Advocacy of the Small 
Business Administration. 

List of Subjects in 47 CFR Part 80 

Ship stations, Coast stations. 
Communications equipment. 

Federal Communications Commission. 

Donna R. Searcy, 

Secretary. 

Proposed Rules 

Part 80 of Chapter 1 of Title 47 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

PART 80-STATIONS IN THE MARITIME 
SERVICES 

1. The authority citation for Part 80 
continues to read as follows: 

Authority: Secs. 4, 303, 48 Stat. 1066,1082, 
as amended; 47 U.S.C. 154. 303 unless 
otherwise noted. Interpret or apply 48 Stat. 
1064-1068.1081-1105, as amended; 47 U.S.C. 
151-155. 301-609: 3 UST 3450, 3 UST 4728,12 
UST 2377, unless otherwise noted. 

2. In § 80.203 paragraphs (b), (c), (d), 
(e). (fy (g). (h), (i) and (j) are 
redesignated (c), (d), (e). (f). (g). (h). (i) (j) 
and (k) respectively and a new 
paragraph (b) is added to read as 
follows: 

§ 80.203 Authorization of transmitters for 
licensing. 

• * • * • 

(b) The external controls of VHF 
maritime station transmitters that are 
capable of operation in the 155-162 MHz 


band and are manufactured in or 
imported into the United States (one 
year after release of a Report and Order 
in this proceeding), or sold or installed 
(two years after release of a Report and 
Order in this proceeding) must be able 
to select only preprogrammed maritime 
frequencies and such transmitters must 
not be programmable by maritime 
station operators. The procedures and 
special devices for programming must 
only be made available to licensed 
service and maintenance personnel and 
must not be made available with the 
information normally provided to 
consumers. Transmitters capable of 
being programmed by maritime station 
operators by means of external controls 
that are installed in a maritime station 
by (two years after release of a Report 
and Order in this proceeding) are 
authorized for use indefinitely at the 
same maritime station. Furthermore, the 
programming of frequencies must be 
limited to those frequencies contained in 
this Part of the rules or Appendix 18 of 
the international Radio Regulations and 
must be performed only by a person 
holding a first or second class 
radiotelegraph operator’s certificate or a 
general radiotelephone operator’s 
license using any of the following 
procedures: 

(1) Internal adjustment of the 
transmitter; 

(2) Use of controls normally 
inaccessible to the station operator; 

(3) Use of external devices or 
equipment modules made available to 
service and maintenance personnel 
only; and 

(4) Copying of a frequency selection 
program directly from another 
transmitter (cloning) using devices and 
procedures made available to service 
and maintenance personnel only. 

• • « • « 

[FR Doc. 88-25293 Filed 11-1-88; 8:45 am) 

BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

Federal Motor Vehicle Safety 
Standards; Lamps, Reflective Devices, 
and Associated Equipment 

agency: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
action: Denial of petition for 
rulemaking. 

summary: This notice denies a petition 
for rulemaking filed by Dennis G. Moore 


of Livermore, California. Mr. Moore 
sought an amendment of Standard No. 
108 to eliminate license plate lamps as 
an item of required equipment, averring 
that they serve no safety purpose. He 
suggested the evaluation of new 
reflective materials for license plates 
which could serve as a substitute for 
license plate lamps. The agency denies 
his petition on the basis that 
illumination of the license plate 
enhances safety by improving vehicle 
conspicuity. It also aids law 
enforcement officers in reading the 
plates of traffic law violators such as 
speeders and hit and run drivers. 

FOR FURTHER INFORMATION CONTACT: 

Kevin Cavey, Office of Rulemaking, 
NHTSA. Washington, DC (202-366- 
5271). 

SUPPLEMENTARY information: On June 
20,1988, Dennis G. Moore of Livermore, 
California, petitioned the agency for an 
amendment to the Federal motor vehicle 
safety standard on lighting. The 
amendment would delete license plate 
lamps as a required item of motor 
vehicle lighting equipment. Mr. Moore 
acknowledged the rationale that the 
light is needed to illuminate the plate, as 
an aid to law enforcement officials, but 
believes that at best the light makes the 
plate legible only at close distances, and 
only when the plate itself is new. He 
cites the fact that States such as 
California are now using reflective 
license plates so that even a small 
amount of backlighting from street 
lamps and headlamps illuminates the 
plates. He suggests that new reflective 
materials for license plates should be 
evaluated. 

The agency has carefully considered 
Mr. Moore's petition. The license plate 
lamp serves a safety function in 
contributing to vehicle conspicuity from 
the rear under conditions requiring the 
use of headlamps. As Mr. Moore noted, 
illumination of the plate also provides a 
potential means of identification of a 
vehicle to law enforcement officials and 
eyewitnesses when safety violations 
occur, such as exceeding the speed limit, 
or leaving the scene of an accident. 
Although retroflective license plates 
may enhance these purposes even more, 
the agency has no authority to issue a 
standard specifying license plate 
performance. This is because a license 
plate is not considered an "item of 
motor vehicle equipment" as defined by 
15 U.S.C. 1391(4). The design and 
composition of license plates is a matter 
under the authority of the individual 
States. 

In accordance with 49 CFR Part 552, 
the agency has completed its technical 









review of the petition, and has 
determined that there is no reasonable 
possibility that the requested 
amendment would be issued at the 
conclusion of a rulemaking proceeding. 
Therefore, the petition is denied. 

With reference to the fact that some 
States still require two license plates, 
Mr. Moore also suggested that the 


presence of the front plate is 
unnecessary, and penalizes fuel 
economy by acting as a ‘‘sail", and 
increasing vehicle drag. The agency 
cannot take any action on this 
suggestion since the number of plates 
required for vehicle registration is a 
matter within the jurisdiction of the 
individual States. 


(15 U.S.C. 1410a; delegations of authority at 
49 CFR 1.50 and 501.8) 

Issued on: October 28,1988. 

Barry Felrice, 

Associate Administrator for Rulemaking. 
[FR Doc. 88-25364 Filed 11-1-88; 8:45 am] 

BtLUNQ COOC 4910-59-41 





Notices 


44213 

Federal Register 
Vol. 53. No. 212 
Wodnesday. November 2, 1988 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
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ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Special Committee on Ethics in 
Government; Public Meeting Action: 
Special Committee on Ethics in 
Government; Notice of public meeting. 


summary: Pursuant to the Federal 
Advisory Committee Act (Pub. L. 92- 
463), notice is hereby given of a meeting 
of the Special Committee on Ethics in 
Government of the Administrative 
Conference of the United States. The 
committee has scheduled the meeting to 
discuss pending projects, including a 
draft report on the Ethics in Government 
Act s financial reporting requirements 
by Professor Thomas Morgan and a 
draft report on conflict-of-interest rules 
for federal advisory committee members 
by Richard K. Berg. Copies of the draft 
reports will be available for distribution 
to the public on or about November 10. 
Requests for these draft reports should 
be made to the Office of the Chairman 
at the address and telephone number 
given below. 

date: Tuesday. November 22,1988 at 
9:30 a.m. 

location: Library of the Administrative 
Conference, 2120 L Street, NW.. Suite 
500, Washington, DC. 

Public Participation: The committee 
meeting is open to the interested public, 
but limited to the space available. 
Persons wishing to attend should notify 
the contact person at least two days 
prior to the meeting. The committee 
chairman may permit members of the 
public to present oral statements at the 
meeting. Any member of the public may 
file a written statement with the 
committee before, during, or after the 
meeting. Minutes of the meeting will be 
available on request. 

FOR FURTHER INFORMATION CONTACT: 
Michael W. Bowers, Office of the 
Chairman, Administrative Conference of 
the United States. 2120 L Street. NW., 


Suite 500. Washington, DC 20037. 
Telephone: (202) 254-7065. 

Dated: October 27.198. 

Jeffrey S. Lubbers, 

Research Director. 

(FR Doc. 88-25375 Filed 11-1-88; 8:45 amj 

BILLING CODE 6110-01-* 


DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

October 28. 1988. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list i9 grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form numbers), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg.. Washington. DC 20250. (202) 447- 
2118. 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington. DC 20503, Attn: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 

Revision 

• Rural Electrification Administration 


7 CFR Part 1765. Telephone Materials, 
Equipment, and Construction— 
Telephone Program 
REA Forms 281, 527, 553. 771,157,158. 

and 159 
On Occasion 

Small businesses or organizations; 4,565 
responses; 3,517 hours; not applicable 
under section 3504(h) 

John D. Soma. (202) 382-8529. 

New 

• Forest Service 

Supplemental Information to Support 
Determination of Term for Special Use 
Permit Issued Under Authority of the 
National Forest Ski Area Permit Act 
of 1986. 

N/A 

One-time data collection 
Businesses or other for-profit; 10 
responses; 1200 hours; not applicable 
under section 3504(h) 

John Shilling. (202) 382-9426. 

• Food and Nutrition Service 
Child Nutrition Program Operations 

Study 

N/A 

One-time data collection 
State or local governments; Non-profit 
institutions; 3,586 responses; 1,751 
hours; not applicable under section 
3504(h) 

John Endahl. (703) 756-3115. 

Larry K. Roberson, 

Acting Departmental Clearance Officer. 

[FR Doc. 88-25386 Filed 11-1-88; 8:45 am] 
BILUNG COOE 34HMH-M 


Office of the Secretary 

Intent to Establish Dietary Guideline 
Advisory Committee 

The Department of Agriculture, in 
cooperation with the Department of 
Health and Human Services, intends to 
establish a Dietary Guidelines Advisory 
Committee to advise the Secretary of 
Agriculture and the Secretary of Health 
and Human Services as to whether a 
review of Dietary Guidelines for 
Americans is warranted at the present 
time based on advances in scientific 
knowledge and if such a review is 
warranted to advise the Secretaries 
regarding any recommended revision to 
the Guidelines. The Advisory Committee 
will be composed of nine members 
selected by the Department of 
Agriculture and the Department of 
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Health and Human Services. The 
Advisory Committee will meet initially 
at the call of the Secretaries and 
thereafter on call by the Chairman as 
necessary. The Committee will report to 
the Secretaries of Agriculture and 
Health and Human Services. 

It has been determined that the 
establishment of the Committee is in the 
public interest in connection with the 
work to the U.S. Department of 
Agriculture and the Department of 
Health and Human Services. 

Interested persons may send 
comments to Dr. Susan Welsh, Director 
Nutrition Education Division, Human 
Nutrition Information Service, Federal 
Building, Room 303, 6505 Belcrest Road, 
Hyattsville, Maryland 20702, on or 
before November 17,1988. 

Done at Washington. DC this 27th day of 
October 1980. 

John J. Franke, Jr., 

Assistant Secretary for Administration. 

[FR Doc. 88-25319 Filed 11-1-88; 8:45 amj 
BILLING CODE 3410-4*-* 


Federal Crop Insurance Corporation 

Nominations tor Appointment to the 
Federal Crop insurance Commission 

The Federal Crop Insurance 
Corporation (FCIC) solicits, on behalf of 
the Secretary of Agriculture, 
nominations for appointment to the 
Congressionally created Federal Crop 
Insurance Commission, signed into law 
by the President on October 28,1988. 

The Act provides for the 
establishment of a commission to study 
problems with respect to participation in 
the crop insurance program; program 
operations; and, ways to improve crop 
insurance. The Commission is to consist 
of twenty-one voting members and four 
non-voting members. The Secretary of 
Agriculture is to appoint ten (10) 
individuals representing various 
constituencies of the insurance industry, 
and ten (10) individuals representing 
agricultural producer interests. The 
Manager of FCIC will also serve as a 
voting member and the Chairman and 
Ranking Minority Members of the House 
and Senate Agriculture Committees will 
also serve as non-voting members of the 
Commission. 

Nominations from interested parties 
are hereby solicited to fill positions on 
the Commission according to the 
following criteria: 

(A) Four (4) individuals who will 
represent the views of the companies (or 
managing general agencies which write 
crop insurance through other 
companies) that: 


(1) Have a 1989 Reinsurance 
Agreement under the Federal Crop 
Insurance Act; and 

(2) For the 1987 crop year, wrote the 
greatest dollar volume of federally 
reinsured crop insurance; 

(B) Two (2) individuals who will 
represent the views of companies 
writing lesser dollar volumes of 
federally reinsured crop insurance, and 
one of whom will represent the views of 
the companies writing Federal crop 
insurance whose primary business is the 
writing of crop insurance for losses due 
to hail; 

(C) Two (2) individuals who will 
represent the views of the two largest 
agencies selling non-reinsured Federal 
crop insurance: 

(D) Two (2) individuals who will 
represent the views of national 
organizations of insurance agents: 

(E) One (1) individual who will 
represent the views of the largest 
national association representing wheat 
producers; 

(F) One (1) individual who will 
represent the views of the largest 
national association representing com 
producers; 

(G) One (1) individual who will 
represent the views of the largest 
national association representing cotton 
producers; 

(H) One (1) individual who will 
represent the views of the largest 
national association representing 
soybean producers; 

(I) Three (3) individuals who will 
represent the views of the three largest 
national general farm organizations; and 

(J) Three (3) individuals who will 
represent the views of producers of 
fruits, vegetables, specialty crops, and 
other crops not specified in sections (E), 
(F), (G), or (H) above. 

The Department of Agriculture's 
programs are open to all individuals 
without regard to race, color, religion, 
sex, national origin, age. mental or 
physical handicap, or marital status. 
Further, it is the Secretary of 
Agriculture’s policy that membership on 
USD A boards and committees reflect, to 
the extent practicable, the diversity of 
individuals served by the programs. 

Nominations to the Commission are 
accepted by filing of a National Agency 
Check Standard Form (SF-85A). 

Interested parties may request a 
National Agency Check Standard Form 
(SF-85A), either in writing or by 
telephone, from Peter F. Cole, Secretary, 
Federal Crop Insurance Corporation, 
Room 4090, South Building. U.S. 
Department of Agriculture, Washington, 
DC 20250, telephone (202) 447-3325. 

Nominations should be mailed to 
Peter F. Cole at the above address. For 


timely consideration, completed SF-85A 
Forms must be received by not later 
than November 17,1988. 

John Marshall, 

Manager, Federal Crop Insurance 
Corporation. 

(FR Doc. 88-25544 Filed 11-1-88; 10:59 am] 

BILLING CODE 3410-0*-* 


Forest Service 

Transfer of Administrative 
Jurisdiction; Lake Ouachita, AR; 
Correction 

agency: Forest Service, USDA. 
action: Final notice, correction. 


summary: On February 25,1988, at 53 
FR 5603. the Forest Service published a 
Notice of joint interchange of lands for 
Lake Ouachita, Ouachita National 
Forest, Arkansas. This notice corrects 
elements of the legal land description as 
follows: 

1. On page 5607, in the 1st column. 
Section 16 should be deleted. 

2. On page 5607, in the third column. 

Section 33 should read: NW’ANWy* 
NEVi, SVfeSEViNEVi, NVi 

NE44NWV4, SW^NEV^NW * 1 2 3 4 5 6 7 8 /*, NVfeSEy* 
NEV^NWy*, SWttNWKNWy*, E 1 /* 
NWy*NWy*, SftNWKAll above 610 
feet elevation N.G.V.D., containing 137.9 
acres, more or less. 

3. On page 5011, in the second column. 
Garland County. T2S, R21W, Section 0 
should read: W!4NW%. 

4. On page 5612, in the first column. 
TlS, R22W, Section 25 should read Pt. 
NVbSWViabove 610'. 

5. On page 5612, in the second column. 
TIS, R22W, Section 28 should read: Pt. 
NVfeNW'Aabove 010', Pt. NE'ASW 'A 
above 010', Pt. WVfeSEV^above 610'. 

6. On page 5612, in the second column. 
TlS. R23W, Section 13 should read: Pt. 
SVkSEttabove 610'. 

7. On page 5612, in the second column. 
TlS, R23W, Section 27 should read: Pt. 
SEy4NEV4 above 610', Pt. NEy4SWy4 
above 610'. 

8. On page 5612, in the second column. 
TlS, R23W, Section 30 should read: Pt. 
S%W%above 610’, Pt. SW l / 4 SE l / 4 above 
610'. 

Date: October 25,1988. 

George M. Leonard. 

Associate Chief. 

[FR Doc. 88-25405 Filed 11-1-88; 8:45 um] 

BILLING CODE 34KM1-M 
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COMMISSION ON CIVIL RIGHTS 

West Virginia Advisory Committee; 
Agenda and Notice of Public Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the West Virginia 
Advisory Committee to the Commission 
will convene at 11:00 a.m. and adjourn 
at 1:00 p.m. on November 15,1988, at the 
WSAZ TV Station, Conference Room, 

111 Columbia Ave., Charleston, WV 
25301. The purpose of the meeting is (1) 
to receive a briefing from its planning 
subcommittee regarding the feasibility 
of holding a community forum on “Civil 
Rights Legislation in West Virginia” in 
March 1989, and (2) to decide whether or 
not to proceed with the Planning of the 
forum. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson Adam R. Kelly 
304/652-4141 or John 1. Binkley, Director 
of the Eastern Regional Division of the 
Commission at 202/523-5264 or TDD 
202/376-8117. Hearing impaired persons 
who will attend the meeting and require 
the services of a sign language 
interpreter should contact the Regional 
Division at least five (5) working days 
before the scheduled date of the 
meeting. 

Meeting will be conducted pursuant to 
the provisions of the rules and 
regulations of the Commission. 

Dated at Washington, DC, October 20, 

1988. 

Melvin L. Jenkins, 

A cling Staff Director. 

[FR Doc. 88-25377 Filed 11-1-88: 8:45 am) 

BILUMO CODE 6339-01-M 


DEPARTMENT OF COMMERCE 
Bureau of Export Administration 
(Case No. OEE-2-88] 

Order Renewing Temporary Denial of 
Export Privileges; SJ\. Marli et al. 

In the Matter of: Marli S.A., 3 Chemin 
Tavemay. CH-1218 Geneva. Switzerland; 
Graphic Data Products S.A.. 3 Chemin 
Tavemay, CH-1218 Geneva. Switzerland; 
Fincosid S.A., Galleria Benedettini, CH-8500 
Betlinzona. Switzerland; Tuorimex S.A., Via 
Gordemo, CH-6596 Gordola, Switzerland and 
Lilly Merchandising Co., Taborstrasse 39. 

1020 Vienna. Austria. Respondents. 

The Office of Export Enforcement 
Bureau of Export Administration, United 
States Department of Commerce 
(Department), pursuant to the provisions 
of § 788.19 of the Export Administration 


Regulations, 15 CFR Parts 768-799 (the 
Regulations), 1 issued pursuant to the 
Export Administration Act of 1979, 50 
U.S.C. app. 2401-2402 (1982 and Supp. Ill 
1985), as amended by Pub. L. 100-418, 

102 Stat. 1107 (August 23,1988) (the Act), 
has asked the Assistant Secretary for 
Export Enforcement to renew an order 
initially issued on April 22,1988, and 
renewed on June 22,1988 and again on 
August 22,1988, temporarily denying all 
United States export privileges to Marli 
S.A., Graphic Data Products S.A., 
Fincosid S.A., Tuorimex S.A. and Lilly 
Merchandising Co. (hereinafter 
collectively referred to as respondents). 
53 FR 15587, May 2, 1988, 53 FR 24334, 
June 28,1988, and 53 FR 32637, August 
26,198a 

In its renewal request dated 
September 29,1988, the Department 
states that, as a result of an ongoing 
investigation, it continues to have 
reason to believe that respondents have 
taken possession of controlled U.S.- 
origin commodities in Switzerland and 
then reexported them, oftentimes to 
proscribed destinations. The 
Department also has reason to believe 
that respondents have provided false 
and misleading statements of material 
fact concerning the intended end-users 
of U.S.-origin equipment respondents 
ordered from a company in Switzerland 
which was the foreign consignee under a 
U.S. distribution license. Based on the 
orders placed by the respondents, the 
foreign consignee in turn ordered the 
U.S.-origin goods from the distribution 
license holder, representing that the 
goods were intended for use by the 
Western European companies, 
respondents had named in their orders 
as the end-users. In fact, it appears that 
the Western European companies 
identified by respondents as being the 
intended end-users had no involvement 
in the transactions. The Department has 
reason to believe that, once the U.S.- 
origin goods were received by the 
respondents in Switzerland, the 
respondents reexported the goods, 
which are controlled for reasons of 
national security, to end-users in the 
Soviet bloc. 

The Department believes that 
respondents* past activities establish 
that the violations of the Act and the 
Regulations which they are suspected of 
having committed and which the 
Department is presently investigating 


1 Effective October 1.1988, the Export 
Administration Regulations were redesignated as 15 
CFR Parts 768-799 (53 FR 37751. September 28. 

1988). The transfer merely changed the first number 
of each Part from “3** to T\ Until such Mine as the 
Code of Federal Regulations is republished, the 
Regulations may be found in IS CFR Parts 368-399 
(1988). 


were deliberate and covert and are 
likely to occur again unless appropriate 
action is taken to reduce the likelihood 
that respondents can continue to acquire 
U.S.-origin goods either inside or outside 
of the Untied States. The Department 
believes that respondents* activities 
show a clear pattern of disregard for the 
Act and the Regulations. 

Furthermore, the Department believes 
that in order to reduce the likelihood 
that respondents will continue to engage 
in activities which are in violation of the 
Act and the Regulations, a renewal of 
the temporary denial order naming Marli 
S.A., Graphic Data Products S.A., 
Fincosid S.A., Tuorimex S.A. and Lilly 
Merchandising Co. is necessary to give 
notice to companies in the United States 
and abroad that they should cease 
dealing with these parties in 
transactions involving U.S.-origin goods. 

None of the respondents opposed the 
request for renewal submitted by the 
Department on September 29,1988. 
Therefore, based on the showing made 
by the Department, I find that renewal 
of the order temporarily denying export 
privileges to the respondents is 
necessary in the public interest to 
prevent an imminent violation of the Act 
and the Regulations and to give notice to 
companies in the United States and 
abroad to cease dealing with the 
respondents in goods and technical data 
subject to the Act and the Regulations in 
order to reduce the substantial 
likelihood that respondents will 
continue to engage in activities which 
are in violation of the Act and the 
Regulations. 

Accordingly, it is hereby Ordered: 

I. All outstanding individual validated 
export licenses in which any respondent 
appears or participates, in any manner 
or capacity, are hereby revoked and 
shall be returned forthwith to the Office 
of Export Licensing for cancellation. 
Further, all of respondents* privileges of 
participating, in any manner or capacity, 
in any special licensing procedure, 
including, but not limited to, distribution 
licenses, are hereby revoked. 

II. Respondents Marli S.A. and 
Graphic Data Products S.A., both with 
an address at 3 Chemin Tavemay, CH- 
1218 Geneva, Switzerland; Fincosid S.A., 
Galleria Benedittini, CH-8500 
Bellinzona, Switzerland; Tuorimex S.A., 
Via Gordemo, CH-6596 Gordola. 
Switzerland; and Lilly Merchandising 
Co., Taborstrasse 39,1020 Vienna, 
Austria, their successors or assignees, 
officers, partners, representatives, 
agents, and employees hereby are 
denied all privileges of participating, 
directly or indirectly, in any manner or 
capacity, in any transaction involving 
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commodities or technical data exported 
or to be exported from the United 
States, in whole or in part, or that are 
otherwise subject to the Regulations. 
Without limiting the generality of the 
foregoing, participation, either in the 
United States or abroad, shall include 
participation, directly or indirectly, in 
any manner or capacity: (a) As a party 
or as a representative of a party to any 
export license application submitted to 
the Department, (b) in preparing or filing 
with the Department any export license 
application or reexport authorization, or 
any document to be submitted 
therewith, (c) in obtaining or using any 
validated or general export license or 
other export control document, (d) in 
carrying on negotiations with respect to, 
or in receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of, 
in whole or in part, any commodities or 
technical data exported from the United 
States, or to be exported, and (e) in 
financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
commodities and technical data which 
are subject to the Act and the 
Regulations. 

III. After notice and opportunity for 
comment, such denial may be made 
applicable to any person, firm, 
corporation, or business organization 
with which any respondent is now or 
hereafter may be related by affiliation, 
ownership, control, position of 
responsibility, or other connection in the 
conduct of trade or related services. 

IV. No person, firm, corporation, 
partnership or other business 
organization, whether in the United 
States or elsewhere, without prior 
disclosure to and specific authorization 
from the Office of Export Licensing 
shall, with respect to U.S.-origin 
commodities and technical data, do any 
of the following acts, directly or 
indirectly, or carry on negotiations with 
respect thereto, in any manner or 
capacity, on behalf of or in any 
association with any respondent or any 
related party, or whereby any 
respondent or any related party may 
obtain any benefit therefrom or have 
any interest or participation therein, 
directly or indirectly: (a) Apply for, 
obtain, transfer, or use any license, 
Shipper’s Export Declaration, bill of 
lading, or other export control document 
relating to any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported in 
whole or in part, or to be exported by, 
to, or for any respondent or any related 
party denied export privileges; or (b) 
order, buy, receive, use, sell, deliver. 


store, dispose of, forward, transport 
finance, or otherwise service or 
participate in any export, reexport, 
transshipment or diversion of any 
commodity or technical data exported or 
to be exported from the United States. 
These prohibitions apply only to those 
commodities and technical data which 
are subject to the Act and the 
Regulations. 

V. In accordance with the provisions 
of § 788.19(e) of the Regulations, any 
respondent may, at any time, appeal this 
order by filing with the Office of 
Administrative Law Judges, U.S. 
Department of Commerce, Room H- 
6710,14th Street and Constitution 
Avenue, NW., Washington, DC 20230, a 
full written statement in support of the 
appeal. 

VI. This order shall remain in effect 
for 60 days. 

VII. In accordance with the provisions 
§ 788.19(d) of the Regulations, the 
Department may seek renewal of this 
temporary denial order by filing a 
written request not later than 20 days 
before the expiration date. Any 
respondent may oppose a request to 
renew this temporary denial order by 
filing a written submission with the 
Assistant Secretary for Export 
Enforcement, which must be received 
not later than seven days before the 
expiration date of this order. The 
Regulations further provide that any 
respondent may request that a hearing 
be held on the renewal request. 

A copy of this Order shall be served 
on each respondent and this Order shall 
be published in the Federal Register. 

Effective date: October 21.1988. 

William Skidmore, 

Acting Assistant Secretary for Export 
Enforcement 

[FR Doc. 88-25276 Filed 11-1-88; 8:45 am] 
BILUNG CODE 3510-OT-M 


Electronic Instrumentation Technical 
Advisory Committee; Partially Closed 
Meeting 

A meeting of the Electronic 
Instrumentation Technical Advisory 
Committee will be held November 30 
and December 1,1988, in the Herbert C. 
Hoover Building, 14th Street & 
Constitution Avenue NW., Washington. 
DC. On November 30 the meeting will 
convene at 9:00 a.m. in Room 1617-F. 
The meeting will reconvene in Executive 
Session on December 1 and continue to 
its conclusion in Room 1617-F. The 
Committee advises the Office of 
Technology and Policy Analysis with 
respect to technical questions which 
affect the level of export controls 


applicable to electronics and related 
equipment and technology. 

Agenda 

General Session 

1. Opening Remarks by the Chairman 

2. Presentation of papers or comments 
by the public. 

3. Public discussion on matters related 
to activities of the Electronic 
Instrumentation Technical Advisory 
Committee. Comments should consider 
the need for revision (strengthening, 
relaxation or decontrol) of the current 
regulations based on technological 
trends, foreign availability and national 
security. 

4. Election of new Chairman. 

Executive Session 

5. Discussion on matters properly 
classified under Executive Order 12356. 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The meeting will be open to the public 
and a limited number of seats will be 
available. To the extent time permits, 
members of the public may present oral 
statements to the Committee. Written 
statements may be submitted at any 
time before or after the meeting and can 
be directed to: Betty Anne Ferrell, 

Acting Director, Technical Support Staff, 
Office of Technology 8 Policy Analysis, 
Room 4086,14th Street 8 Constitution 
Avenue NW., Washington, DC 20230. 

For further information or copies of 
the minutes contact Betty Anne Ferrell. 
202-377-2583. The Assistant Secretary 
for Administration, with the concurrence 
of the delegate of the General Counsel, 
formally determined on January 10,1988 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittee thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552b(c)(l) shall be exempt from the 
provisions relating to public meetings 
found in section 10(a)(1) and (a)(3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions of meetings of the Committee is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 6628. 
U.S. Department of Commerce, 
Washington, DC. For further information 
or copies of the minutes please call 
Betty Ferrell, 202-377-2583. 
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Date: October 28,1888. 

Betty Anne Ferrell, 

Acting Director. Technical Support Staff. 
Office of Technology & Policy Analysis. 
|FR Doc. 88-25300 Filed 11-1-88; 8:45 am) 

BILUWO COO€ 3510-0T-M 


Minority Business Development 
Agency 

Business Development Center 
Applications; Buffalo, NY 

agency: Minority Business 
Development Agency, Commerce. 
action: Notice._ 

summary: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) program to operate an MBDC 
for approximately a 3-year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is estimated at $165,000 in 
Federal funds and a minimum of $29,118 
in non-Federal contributions for the 
budget period March 1,1989 to February 
28,1990. Cost-sharing contributions may 
be in the form of cash contributions, 
client fees for services, in-kind 
contributions, or combinations thereof. 
The MBDC will operate in the Buffalo, 
New York SMSA geographic service 
area. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, non¬ 
profit and for-profit organizations, State 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end. 
MBDA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms; offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated on the 
following criteria: The experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and. specifically, 
♦he special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services (10 points); the firm’s approach 
[techniques and methodology) to 
performing the work requirements 


included in the applications (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. 

Client fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MBDCs. Based on a 
standard rate of $50 per hour, MBDCs 
will charge client fees at 20% of the total 
cost for firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 
$500,000. 

The MBDC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDC s satisfactory 
performance, the availability of funds 
and Agency priorities. 

Closing Date: The closing date for 
applications is December 5,1988. 
Applications must be postmarked on or 
before December 5,1988. 

aodress: New York Regional Office, 
Minority Business Development Agency, 
Jacob K. Javita Federal Building, Room 
3720, New York, New York 10278, Area 
Code/Telephone Number (212) 264-3262. 

FOR FURTHER INFORMATION CONTACT; 

Gina A. Sanchez, Regional Director, 

New York Regional Office. (212) 264- 
3262. 

SUPPLEMENTARY INFORMATION: 

Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Intergovernmental Review of 
Federal Programs’’ is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
addresses. 

(Catalog of Federal Domestic Assistance, 
11.800 Minority Business Development) 

Date: October 27.1988. 

William R. Fuller, 

(Deputy) Regional Director, New York 
Regional Office. 

[FR Doc. 88-25311 Filed 11-1-88:8:45 am] 

BILLING CODE 3S10-21-M 


Business Development Center 
Application; Queens, NY 

agency: Minority Business 
Development Agency. Commerce. 
action: Notice. 

summary: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate an MBDC 
for approximately a 3-year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is estimated at $165,000 in 
Federal funds and a minimum of $29,118 
in non-Federal contributions for the 
budget period April 1,1989 to March 31, 
1990. Cost-sharing contributions may be 
in the form of cash contributions, client 
fees and for services, in-kind 
contributions, or combinations thereof. 
The MBDC will operate in the Queens, 
New York SMSA geographic service 
area. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
Competition is open to individuals, non¬ 
profit and for-profit organizations, State 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms, offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated on the 
following criteria: The experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services (10 points); the firm’s approach 
(techniques and methology) to 
performing the work requirements 
included in the application (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
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through non-Federal contributions. 
Client fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MBDCs. Based on a 
standard rate of $50 per hour. MBDCs 
will charge client fees at 20% of the total 
cost for the firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 
$500,000. 

The MBDC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDC’s satisfactory 
performance, the availability of funds 
and the Agency priorities. 

Closing Date: The closing date for 
applications is December 5,1988. 

Applications must be postmarked on 
or before December 5,1988. 
address: New York Regional Office, 
Minority Business Development Agency, 
Jacob K. Javits Federal Building, Room 
3720, New York, New York 10278, Area 
Code/Telephone Number (212) 264-3262. 
FOR FURTHER INFORMATION CONTACT: 
Gina A. Sanchez, Regional Director, 

New York Regional Office at (212) 264- 
3262. 

SUPPLEMENTARY INFORMATION: 

Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Intergovernmental Review of 
Federal Programs” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 

(Catalog of Federal Domestic Assistance, 
11.800 Minority Business Development) 

Date: October 25,1988. 

William R. Fuller, 

(Deputy) Regional Director. New York 
Regional Office . 

|FR Doc. 88-25310 Filed 11-1-88; 8:45 am) 

BILLING CODE 3510-21-1* 


Business Development Center 
Application; Rochester, NY 

agency: Minority Business 
Development Agency, Commerce. 

action: Notice. 

SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 


(MBDC) Program to operate an MBDC 
for approximately a 3 year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is estimated at $165,000 in 
Federal funds and a minimum of $29,118 
in non-Federal contributions for the 
budget period March 1,1989 to February 
28,1990. Cost-sharing contributions may 
be in the form of cash contributions, 
client fees and for services, in-kind 
contributions, or combinations thereof. 
The MBDC will operate in the 
Rochester, New York SMSA geographic 
service area. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
Competition is open to individuals, non¬ 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
coordinate and broker public and 
private resources on behalf of minority 
individuals and firms, offer a full range 
of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be evaluated on the 
following criteria: The experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 
firm in providing business development 
services (10 points); the firm’s approach 
(techniques and methodology) to 
performing the work requirements 
included in the application (20 points); 
and the firm’s estimated cost for 
providing such assistance (20 points). 

An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. 

Client fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MBDCs. Based on a 
standard rate of $50 per hour. MBDCs 
will charge client fees at $20% of the 
total cost for the firms with gross sales 
of $500,000 or less and 35% of the total 
cost for firms with sales of over 
$500,000. 

The MBDC may continue to operate, 
after the initial competitive year, for up 
to 2 additional budget periods. Periodic 


reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDC’s satisfactory 
performance, the availability of funds 
and the Agency priorities. 

Closing Date: The closing date for 
applications is December 5,1988. 
Applications must be postmarked on or 
before December 5.1988. 

address: New York Regional Office. 
Minority Business Development Agency, 
Jacob K. Javits Federal Building, Room 
3720, New York, New York 10278, Area 
Code/Telephone Number (212) 264-3262. 

FOR FURTHER INFORMATION CONTACT: 

Gina A. Sanchez, Regional Director. 
New York Regional Office at (212) 264- 
3262. 

SUPPLEMENTARY INFORMATION: 

Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Intergovernmental Review of 
Federal Programs” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 

(Catalog of Federal Domestic Assistance, 
11.800 Minority Business Development) 

Date: October 27,1988. 

William R. Fuller, 

(Deputy) Regional Director. New York 
Regional Office. 

|FR Doc. 88-25312 Filed 11-1-88; 8:45 am) 

BILLING COOE 3510-21-** 


National Oceanic and Atmospheric 
Administration 

Taking of Marine Mammals Incidental 
to Commercial Fishing Operations 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 

action: Notice of finding of 
conformance. 


summary: The Assistant Administrator 
for Fisheries, NMFS, announces that the 
Government of Ecuador has submitted 
information which demonstrates that 
Ecuador and the tuna purse seine fishing 
vessels under its control are in 
conformance with U.S. marine mammal 
regulations. As a result of this finding, 
yellowfin tuna from Ecuador may be 
imported into the United States. 

date: This finding is effective November 
1,1988, and remains in effect until 
December 31.1989. 
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address: A copy of the administrative 
record for this determination may be 
obtained, at cost, by contacting the 
Regional Director, Southwest Region, 
National Marine Fisheries Service, 300 
South Ferry Street. Terminal Island, CA 
90731. 

for further information contact: 

E. Charles Fullerton, Regional Director, 
or J. Gary Smith, Deputy Regional 
Director, Southwest Region, NMFS at 
213-514-6196. 

SUPPLEMENTARY INFORMATION: On 

March 18,1988 (53 FR 8910), the NMFS 
promulgated interim final rules 
concerning the importation of yellowfin 
tuna caught by purse seines in the 
eastern tropical Pacific Ocean (ETP). 
Under this rule, in order to import 
yellowfin tuna into the United States, 
any nation which has purse seine 
vessels of 400 tons carrying capacity or 
greater operating in the ETP, must 
supply decumentary evidence that it has 
a regulatory program governing the 
incidental taking of marine mammals 
(porpoise) in the tuna Fishery and a 
resultant mortality rate of marine 
mammals which are comparable to that 
of the United States. 

The Government of Ecuador has 
submitted its laws for the protection of 
marine mammals involved in the tuna 
purse seine fishery and the required 
information relating to the tuna vessels 
fishing under its laws and marine 
mammal mortality performance of those 
vessels. The Assistant Administrator 
Finds, after consultation with the 
Department of State, that the laws and 
program for the protection of porpoise 
are comparable to those of the United 
States (50 CFR 216.24). Data relating to 
fleet performance during 1986,1987 and 
part of 1988, were prepared by the Inter- 
American Tropical Tuna Commission 
(IATTC) based on reports from 
observers placed aboard Fishing vessels 
by the IATTC. The Assistant 
Administrator accepts these data as 
accurate and meet the requirements of 
the interim rule. 

The interim rule does not require that 
a nation's fleet porpise mortality 
performance meet either the negative 
trend test or the comparability test for 
1988. Therefore, the Government of 
Ecuador has met all of the current 
requirements for importing yellowfin 
tuna into the United States. 

Dated: October 27,1988. 

James W. Brennan, 

Assistant Administrator for Fisheries. 

[FR Doc. 88-25349 Field 11-1-88: 8:45 am) 

BILUNG COOC 35TO-22-N 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Advisory Committee on 
Women in the Services; Meeting 

aqency: Defense Advisory Committee 
on Women in the Services 
(DACowrrs). DoD. 
action: Notice of meeting. 

SUMMARY: Pursuant to Pub. L. 92-463, 
notice is hereby given of a forthcoming 
meeting of the Executive Committee of 
the Defense Advisory Committee on 
Women in the Services (DACOWITS). 
The pui-pose of the meeting is to review 
the recommendations, requests for 
information, and continuing concerns 
made by the Committee at the 1988 Fall 
Conference; review the Subcommittee 
Issue Agenda; discuss current issues 
relevant to women in the Services; and 
complete any unfinished business for 
1988. All meeting sessions will be open 
to the public. 

date: December 18,1988, 9:30 a.m.-5 
p.m. 

ADDRESS: OSD Conference Room 1E801, 
The Pentagon, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Major Ilona E. Prewitt, Director, 
DACOWITS and Military Women 
Matters, OASD (Force Management and 
Personnel), The Pentagon, Room 3D769, 
Washington, DC 20301-4000, telephone 
(202) 697-2122. 

L.M Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

October 28.1988. 

[FR Doc. 88-25365 Filed 11-1-88: 8:45 am) 

8ILUMQ CODE 3810-01-* 


DEPARTMENT OF EDUCATION 

National Assessment Governing 
Board, Education; Meeting 

agency: Notice of partially closed 
meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the National 
Assessment Governing Board. This 
notice also describes the functions of 
the Board. Notice of this meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

date: November 18 and 19,1988. 
address: Embassy Square Hotel, 2000 N 
Street. NW.. Washington. DC 20036. 


for further information contact: 

Eunice E. Henderson, Designated 
Federal Official, Office of Assistant 
Secretary for Educational Research, and 
Improvement, U.S. Department of 
Education, 555 New Jersey Avenue, 

NW., Room 602C, Washington, DC 
20208, Telephone: (202) 357-60. 

SUPPLEMENTARY INFORMATION: The 

National Assessment Governing Board 
is established under section 406(i) of the 
General Education Provisions Act 
(GEPA) as amended by section 3403 of 
the National Assessment of Educational 
Progress Improvement Act (NAEP 
Improvement Act). Title III-C of the 
Augustus F. Hawkins-Robert T. Stafford 
Elementary and Seconday School 
Improvement Amendments of 21988 
(Pub. L. 100-297); 20 U.S.C. 1221e-l). 

The Board is established to advise the 
Commissioner of the National Center for 
Education Statistics on policies and 
actions needed to improve the form and 
use of the National Assessment of 
Education Progress, and develop 
specifications for the design, 
methodology', analysis and reporting of 
test results. The Board also is 
responsible for selecting subject areas to 
be assessed, identifying the objectives 
for each age and grade tested, and 
establishing standards and procedures 
for interstate and national comparisons. 

The National Assessment Governing 
Board will meet in Washington, DC on 
November 18 and 19,1988. The Board 
will meet from 12:30 p.m. to 5:30 p.m. on 
November 18 and from 9:00 a.m. to 5:30 
p.m. on November 19. On November 19, 
a portion of the meeting will be closed to 
the public. From 11:30 a.m. to 2:00 p.m. 
on November 19, the meeting will be 
closed to the public for discussion of 
qualifications of specific individuals for 
positions on the Board’s staff. This 
portion of the meeting will be closed 
under the authority of section 10(d) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463; 5 U.S.C. Appendix 2) 
and under exemptions (2) and (6) of 
section 552b(c) of the Government in the 
Sunshine Act (Pub. L. 94-049; 5 U.S.C. 
552b(c) (2) and (6)). A summary of the 
activities at the closed session and 
related matters which are informative to 
the public consistent with the policy of 
Title 5 U.S.C. 552b will be available to 
the public within fourteen days of the 
meeting. 

The proposed agenda includes: (a) 
Initial administrative business, including 
the administration of the oath of office; 
and (b) discussion of the history and 
current status of the National 
Assessment of Education Progress, 
pertinent issues, and Board 
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responsibilities. The Board also will 
consider its organization, budget, and 
staff requirements. 

Records are kept of all Board 
proceedings, and until a permanent 
office site for the Board has been 
established, are available for public 
inspection at the U.S. Department of 
Education, Office of Educational 
Research and Improvement, 555 New 
Jersey Avenue, NW„ Room 600, 
Washington, DC from 8:30 a.m. to 5:00 
p.m. 

Bruno V. Manno. 

Acting Assistant Secretary for Educational 

Research and Improvement 

jFR Doc. 88-25315 Filed 11-1-88; 8:45 am] 

BILLING CODE 4000-01-*! 


Office of Educational Research and 
Improvement 

Library Services and Construction Act; 
Promulgation of Federal Shares 

Sections 7(b)(1) and 7(b)(2) of the 
Library Services and Construction Act, 
as amended (20 U.S.C. 351 et seq.), 
require the Secretary of Education to 
promulgate the Federal share for each 
State and Territory every second fiscal 
year beginning with fiscal 1971. Per 
capita income data from the Department 
of Commerce for the years 1985,1988, 
and 1987 have been used to establish the 
Federal shares applicable to Titles I and 
II of the Act. The Federal shares 
published in the table below are 
effective for the fiscal years ending 
September 30,1990 and September 30. 
1991. 

(Catalog of Federal Domestic Assistance 
Program Number 84.034, Library Services— 
Grants for Public Libraries and 84.154, Public 
Library Construction) 

Dated: October 28. 198a 
Bruno V. Manno, 

Acting Assistant Secretary. Office of 
Educational Research and Improvement 


State 

Federal 

Share 

(percent) 

Alabama.. . . 

62.27 

Alaska.— 

38 48 

AriTnnji __,. T u rVl 

54.47 

Arkansas.—.„ t -, T ._ 

63.25 

California__,- TT _ TTT - __..__, 

43.71 

Colorado...... 

49.55 

Connecticut. 

34.37 

Delaware... T -,~ t . T .. Tt . 

47.99 

District nf Columbia . 

36.53 

Florida._...... 

50.94 

Georaia... 

55.11 

1 : 

! i 

50.83 

Idaho........ 

82.35 

Illinois 

48 11 

Indiana. 

56.12 

Iowa. 

55 37 

Kansas.. . ..- _.... 

51.69 


State 

Federal 

Share 

(percent) 

Kentucky______ r ... r 

82.09 

Louisiana.. . 

62.20 

Marne__ 

57.00 

Maryland. 

43.26 

Massachusetts. 

40.96 

Michigan 

50.85 

Minnesota.... 

49.89 

Mississippi. 

66.00 

Missouri.. 

53 43 

Montana. 

60.98 

Nebraska.... 

54.55 

Nevada. 

48.31 

New Hampshire-.___ 

45.19 

New Jersey.„.. 

36.88 

New Mexico.. 

61.60 

New York....... 

43.73 

North Carolina.. 

58.42 

North Dakota...... 

58 46 

dhm —... .. .. . 

53.65 

Oklahoma...-. 

58.95 

Oregon. 

55.63 

Pennsylvania. . ... . ...._...... 

52.12 

Rhode Island. 

51.18 

South Carolina. 

62.17 

South Dakota_,_._ 

60.68 

T ennessee______ 

59.83 

Texas.... . 

54.61 

Utah. 

63.34 

Vermont...„. 

55.52 

Virginia. 

48.40 

Washington....... 

50.50 

West Virginia.. 

64.75 

Wisconsin. 

53.48 

Wyoming.„ .... 

57.46 

American Samoa.. 

66.00 

Guam... 

66.00 

Puerto Rico....... 

66.00 

Palau. 

100.00 

Virgin Islands. 

66.00 

Northern Mariana Islands. 

66.00 


[FR Doc. 88-25399 Filed 11-1-88; 8:45 am] 

BILLING COOE 4000-1-41 


Office of Postsecondary Education 

Stafford Loan Program, SLS Program, 
PLUS Program, and Consolidation 
Loan Program; Special Allowance 

agency: Department of Education. 

action: Notice of special allowance for 
quarter ending September 30.1988. 

The Assistant Secretary for 
Postsecondary Education announces a 
special allowance to holders of eligible 
loans made under the Stafford Loan 
Program (formerly the Guaranteed 
Student Loan Program), the 
Supplemental Loans for Students (SLS) 
Program, the PLUS Program or the 
Consolidation Loan Program. This 
special allowance is provided for under 
section 438 of the Higher Education Act 
of 1965 (the Act), as amended (20 U.S.C. 
1087-1). 

Except for loans subject to section 
438(b)(2)(B) of the Act. 20 U.S.C. 1087- 
1(b)(2)(B), for the quarter ending 
September 30,1988, the special 


allowance will be paid at the following 
rates; 


Applicable 
siterest rate 
(percent) 

Annual special 
allowance rate 
(percent) 

Special 

allowance rate 
(percent) for 
quarter ending 
Sept 30, 198? 

I. Stafford, PLUS or Consolidation loans made prior 
to October t, 1961: 

7_ 

3.75 

0 

9.. 

1.75 

0.4375 



II. Stafford, SLS or PLUS loans made on or after 
October 1, 1981, but prior to November 16, 1966. 
for periods of enrollment beginning prior to 
November 16, 1986; Consolidation loans made on 
or after October 1,1981. but prior to November 
16. 1986: 


7_ 

3.74 

0.935 

8._.. 

2.74 

0.685 

9__ 

1.74 

0.435 

12- 

0.00 

0.00 

14- 

0.00 

0.00 


III. Stafford loans made on or after November 16. 
1986, or made for periods of enrollment beginning 
on or after November 16. 1986; SLS or PLUS 
loans made at a fixed rote of interest either on or 
after November 16, 1986, or for periods of 
enrollment beginning on or after November 16, 
1986; Consolidation loans made on or after 
November 16. 1988: 



The Assistant Secretary determines 
the special allowance rate in the manner 
specified in the Act, for loans at each 
applicable interest rate, by making the 
following four calculations: 

(a) Step 1. Determine the average 
bond equivalent rate of the 91-day 
Treasury bills auctioned during the 
quarter for which this notice applies 
(7.24 percent for the quarter ending 
September 30,1988); 

(b) Step 2. Subtract from that average 
the applicable interest rate of loans for 
which a holder is requesting payment; 

(c) Step 3. (1) Add 3.5 percent to the 
remainder, and, in the case of loans 
made before October 1,1981. round the 
sum upward to the nearest one-eight of 
one percent; or 

(2) Add 3.25 percent in the case of (i) 
GSLP loans made on or after November 
16,1986, or made for periods of 
enrollment beginning on or after 
November 10,1988. (ii) SLS or PLUS 
loans made at a fixed rate of interest 
either on or after November 10,1986, or 
made for periods of enrollment 
beginning on or after November 16,1986, 
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or (iii) Consolidation loans made on or 
after November 16,1986; and 
(d) Step 4. Divide the resulting percent 
in Step 3 (either (c)(1) or (c)(2), as 
applicable) by four. 

FOR FURTHER INFORMATION CONTACT: 
Ralph B. Madden, Program Analyst, 
Guaranteed Student Loan Branch, 
Division of Policy and Program 
Development, Department of Education 
on (202) 732-4242. 

Dated: October 27.1988. 

Kenneth D. Whitehead, 

Acting Assistant Secretary for Postsecondary 
Education . 

(Catalog of Federal Domestic Assistance No. 
84 032. Guaranteed Student Loan Program 
and PLUS Program) 

|FR Doc. 88-25388 Filed 11-1-68; 8.45 am] 

BILLING CODE 4000-01 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

(ERA Docket No. 88-60-NG] 

Gas Masters, Inc.;, Application To 
Import Natural Gas From Canada and 
Mexico 

agency: Economic Regulatory 
Administration, DOE. 
action: Notice of application for 
blanket authorization to import natural 
gas from Canada and Mexico. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on September 26,1988, of an application 
from Gas Masters. Inc. (GMI) for blanket 
authorization to import up to 100 Bcf of 
natural gas from Canada and Mexico 
over a two-year term beginning on the 
date ol first delivery. GMI, a Texas 
corporation with its principal place of 
business in Houston, intends to import 
the gas on its own behalf or as agent on 
behalf of Canadian and Mexican 
suppliers or domestic purchasers, 
including pipelines, local distribution 
companies, and commercial and 
industrial end-users. GMI contemplates 
using existing pipeline facilities for the 
transportation of the proposed imports, 
and indicates it proposes to comply with 
ERA reporting requirements. 

The application is filed with the ERA 
pursuant to section 3 of the Natural Gas 
Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention, requests for 
additional procedures and written 
comments are invited. 
oate: Protests, motions to intervene or 
notices of intervention, as applicable, 
requests for additional procedures and 


written comments arc to be filed no later 
than December 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

Robert M. Stronach, Natural Gas 
Division, Economic Regulatory 
Administration. Forrestal Building. 
Room 3F-070.1000 Independence 
Avenue SW., Washington. DC 20585 
(202) 586-9622 

Diane J. Stubbs, Natural Gas and 
Mineral Leasing, Office of General 
Counsel, U.S. Department of Energy. 
Forrestal Building, Room 6E-042,1000 
Independence Avenue SW., 
Washington, DC 20585 (202) 586-6667 
SUPPLEMENTARY INFORMATION: The 
decision on this application will be 
made consistent with the DOE’s gas 
import policy guidelines, under which 
the competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
whether it is in the public interest (49 FR 
6684. February 22.1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that this import arrangement will be 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 

Public Comment Procedures 

In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 

The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 

All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. 

Protests, motions to intervene, notices 
of intervention, requests for additional 
procedures, and written comments 
should be filed with the Natural Gas 
Division, Office of Fuels Programs, 
•Economic Regulatory Administration. 
Room 3F-056. RG-23, Forrestal Building, 
1000 Independence Avenue SW., 
Washington. DC 20585, (202) 586-9478. 


They must be filed no later than 4:30 
p.m. est.. December 2,1988. 

The Administrator intends to develop 
a decisional record on the application 
through responses to this notice by 
parties, including the parties' written 
comments and replies thereto. 

Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. A request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issues genuinely in dispute 
that are relevant and material to a 
decision and that a trial-type hearing is 
necessasry for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 
to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.316. 

A copy of GMI’s application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
3F-056, at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except Federal holidays. 

Issued in Washington. DC October 27,1988. 
Anthony J. Como, 

Acting Director, Office of Fuels Programs. 
Economic Regulatory Administration. 

[FR Doc. 88-25403 Filed 11-1-88; 8:45 am] 

BILLING CODE $450-01-M 


[ERA Docket No. 87-71-NG] 

Pepperell Power Associates; 
Conditional Order Granting a Long- 
Term Authorization To Import Natural 
Gas From Canada and Granting 
Interventions 

agency: Economic Regulatory 
Administration, DOE. 
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action: Notice of conditional order 
granting authorization to import natural 
gas._ 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that it has 
issued a conditional order granting 
authorization to Peppereil Power 
Associates to import up to 9.795 Mcf per 
day and up to a total of 53,627,625 Mcf of 
Canadian natural gas to fuel a new 
cogeneration facility over a 15-year term 
to begin on the date of initial firm 
delivery of the gas after the 
cogeneration facility and all 
transporting pipeline facilities are in 
place and accepted for commercial 
operation as provided for under the 
provisions of its gas purchase contract 
with TransCanada Pipelines Limited. 

This order is conditioned on the 
subsequent review and acceptance of 
unfinished environmental 
documentation related to construction of 
new pipeline facilities for delivering the 
gas to the site, the construction of the 
cogeneration facility and DOE's 
compliance with the National 
Environmental Policy Act requirements 
relative to the issuance of a final order 
in this docket. 

A copy of this order is available for 
inspection and copying in the Natural 
Gas Division Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue SW., Washington, DC 20585, 
(202) 580-9478. The docket room is open 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal Holidays. 

Issued in Washington. DC October 25, 

1988. 

Anthony |. Como, 

Acting Director. Office of Fuels Programs, 
Economic Regulatory Administration. 

[FR Doc. 88-25404 Filed 11-1-08; 8:45 am] 

BILLING COOC S45O-01-M 


Federal Energy Regulatory 
Commission 

[Docket Nos. CP89-81-000, et at] 

Tennessee Gas Pipeline Company et 
at; Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Tennessee Gas Pipeline Company 
[Docket No. CP89-81-000] 

October 27.1988. 

Take notice that on October 24.1988, 
Tennessee Gas Pipeline Company 
(Tennessee). P.O. Box 2511, Houston, 
Texas 77252, filed in docket No. CP-89- 
81-000 a request pursuant to § 157.205 of 


the Commission's Regulations under the 
Natural Gas Act (18 CFR 157205} for 
authorization to provide a 
transportation service for Chevron 
U.S.A. Inc. (Chevron), a producer, under 
the certificate issued in docket No. 
CP87-115-000 on June 18,1987, pursuant 
to section 7 of the Natural Gas Act, all 
as more fully set forth in the request that 
is on file with the Commission and open 
to public inspection. 

Tennessee states that pursuant to a 
transportation agreement dated 
September 22,1988. it proposes to 
transport up to 11,000 dekatherms (dt) 
per day equivalent of natural gas on an 
interruptible bssis for Chevron from 
point(s) of receipt listed in Exhibit "A" 
of the agreement to delivery point(s) 
also listed in Exhibit "A", which 
transportation service may involve 
interconnections between Tennessee 
and various transporters. Tennessee 
states that it would receive the gas at an 
existing point on its system offshore 
Louisiana and that it would transport 
and redeliver the gas for Chevron to 
Southern Natural Gas Company in St. 
Mary Parish, Louisiana. It is further 
stated that the ultimate delivery point is 
in the state of Alabama. 

Tennessee advises that service under 
§ 284.223(a) commenced September 23, 
1988, as reported in Docket No. ST89- 
202 (filed October 17,1988). Tennessee 
further advises that it would transport 
11,000 dt on an average day and 
41,105,000 dt annually. 

Comment date: December 12,1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 

2. Sabine Resources Group, Inc M West 
Texas Gas, Inc. 

[Docket No. CP89-15-000] 

October 28,1988. 

Take notice that on October 7,1988 * 1 
Sabine Resources Group, Inc. (Sabine), 
2285 Benton Road, LTM Building, 

Bossier City, Louisiana 7111, and West 
Texas Gas, Inc. (WTG), 211 North 
Colorado. Midland, Texas 79701. filed in 
Docket No. CP89-15-000 a joint 
application pursuant to section 7 of the 
Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Sabine to acquire and 
operate certain jurisdictional natural gas 
facilities currently owned and operated 
by WTG; and for permission and 
approval for WTG to abandon its 
operation of these same jurisdictional 


1 The application was tendered for filing on 
October 8. 1988: however the fee required by 
f 381.207 of the Commission's Rules (18 CFR 
381.207) was not paid until October 7.1988. Section 
381.103 of the Commission's Rules provides that the 
Tiling date is the date on which the fee is paid. 


facilities, as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Sabine proposes to acquire from WTC 
and operate the Dalhart System which 
consists of a 22-inch main transmission 
line and related sales laterals extending 
from a point near Bivins, Texas to 
Clayton. New Mexico. WTG currently 
owns as part of its Dalhart System two 
compressors described as (1) 5790G 
Waukesha (TC) driving Joy WBF 72, two 
cylinders and (2) 8G825 White Superior 
driving W-62, 2 cylinders and coolers, 
scrubbers, and a building (Unused 
Dalhart Facilities). Sabine states that it 
is not purchasing the Unused Dalhart 
Facilities and that they are not in 
service and are not used and useful in 
providing natural gas service. It is stated 
that Sabine intends to operate the 
Dalhart System in the same manner as it 
is presently operated by WTG. Sabine 
states it will offer the same service, 
make the same sales and charge the 
same rates as WTG. Sabine proposes to 
adapt, ratify and make its own the 
currently effective FERC Gas Tariff, 
Original Vol. No. 1, of WTG and the two 
currently effective service agreements 
with Felt Water Development Company 
and Gas Company of New Mexico 
covering the natural gas service under 
this tariff. 

WTG seeks a complementary order 
permitting and approving the 
abandonment of the Dalhart System 
including the Unused Dalhart Facilities. 
It is stated that Sabine is purchasing 
these facilities pursuant to a purchase 
agreement dated June 27,1988. 

Comment date: November 18.1988, in 
accordance with Standard Paragraph F 
at the end of this notice. 

3. East Tennessee Natural Gas Company 
[Docket No. CP89-65-000] 

October 28,1988. 

Take notice that on October 17,1988. 
East Tennessee Natural Gas Company 
(East Tennessee) P.O. Box 10245, 
Knoxville, Tennessee 37939-0245, filed 
in Docket No. CP89-65-000, a request 
pursuant to S 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to construct and operate 
new delivery points for its existing 
customers, the Knoxville Utilities Board 
(KUB) and the Middle Tennessee Utility 
District (MTUD) of Cannon, 

Cumberland, Dekalb, Hamilton, Putnam. 
Rhea, Rutherford, Smith, Warren, White 
and Wilson Counties, Tennessee, under 
East Tennessee's blanket certificate 
issued in Docket No. CP82-412-000 
pursuant to section 7 of the Natural Gas 
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Act all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

East Tennessee states that it proposes 
to establish a new delivery point for its 
existing customer, KUB, in northwest 
Knox County. Tennessee, at Hickey 
Road, 235 feet north of the north right-of- 
way of Chesney Road. The new delivery 
points for MTUD would be (1) in Smith 
County, Tennessee, on East Tennessee’s 
Carthage Lateral between the Monoville 
and Pleasant Shade Communities, and 
(2) in Franklin County, Tennessee, on 
East Tennessee’s 3200 line at the 
location of East Tennessee’s purchase 
facilities from Hickory Creek 
Development Corporation. East 
Tennessee further states that estimated 
peak day volumes to be delivered to 
KUB at the new delivery point would be 
19,800 Mcf. East Tennessee indicates 
that the estimated peak day volumes to 
be delivered to MTUD at the new 
delivery points in Smith County and 
Franklin County would be 28 Mcf and 
1,500 Mcf, respectively. 

East Tennessee states that the 
volumes to be delivered to KUB and 
MTUD at the proposed delivery points 
would not exceed the total volumes 
currently authorized for delivery to KUB 
and MTUD by East Tennessee. East 
Tennessee further states that the 
estimated cost to construct the proposed 
facilities would be $7,700 for KUB; 
$28,500 for MTUD (Franklin County); 
and $6,400 for MTUD (Smith County). 
East Tennessee indicates that the 
facilities would be financed with cash 
on hand. 

Comment date: December 12,1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Wiiliston Basin Interstate Pipeline 
Company 

(Docket No. CP89-33-000] 

October 28,1988. 

Take notice that on October 7,1988, 
Wiiliston Basin Interstate Pipeline 
Company (Wiiliston Basin), Suite 200, 
304 East Rosser Avenue, Bismarck, 

North Dakota 58501, filed in Docket No. 
CP89-33-000 a request pursuant to 
§ 157.205 and 175.211 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to add a tap metering and 
appurtenant facilities, under pursuant to 
section 7 of the Natural Gas Act all or 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Wiiliston Basin states that it proposes 
to construct the tap and metering and 
appurtenant facilities at Richland 
County, Montana to redeliver 


interruptible transportation gas for 
Western Gas Processors, Ltd. to Holly 
Sugar Company for their sugar beet 
processing requirements. 

Comment date: December 12,1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. United Gas Pipe Line Company 

[Docket No. CP88-867-000] 

October 28,1988. 

Take notice that on September 28, 

1988, United Gas Pipe Line Company 
(United), P.O. Box 1478, Houston. Texas 
77251-1478, filed in Docket No. CP88- 
867-000, a request pursuant to § 157.205 
of the Commission’s Regulations under 
the Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of International Paper Company 
(International Paper), an end user of 
natural gas, under United’s blanket 
certificate issued in Docket No. CP88-6- 
000 pursuant to section 7 of the Natural 
Gas Act, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

United proposes to transport, on an 
interruptible basis, up to 14,420 MMBtu/ 
day for International Paper from two (2) 
points of receipt, one in Vermilion 
Parish, Louisiana and one in Webster 
Parish, Louisiana to one (1) delivery 
point in Warren County, Mississippi. 
United states that construction of 
facilities would not be required to 
provide the proposed service. 

United further states that the 
estimated daily and annual quantities 
would be 14,420 MMBtu and 5,263,000 
MMBtu respectively, and that service 
under § 284.223(a) commenced July 21, 
1988, as reported in Docket No. ST88- 
5344. 

Comment date: December 12.1988, in 
accordance with Standard Paragraph G 
at the end of the notice. 

6. Tennessee Gas Pipeline Company 

[Docket No. CP89-82-000] 

October 28,198a 

Take notice that on October 24.1988, 
Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston, 
Texas 77252, filed in Docket No. CP89- 
82-000 a prior notice request pursuant to 
§ § 157.205 and 284.223 of the 
Commission's Regulations for 
authorization to provide a 
transportation service for Houston Gas 
Exchange Corporation (Houston), a 
marketer, under Tennessee’s blanket 
certificate issued in Docket No. CP87- 
115-000, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 


Tennessee proposes to transport up to 
50,000 dt of natural gas per day for 
Houston from points of receipt located 
offshore Louisiana for redelivery to 
CNG Transmission Corporation at 
various points off Tennessee’s system. 
Tennessee further states that the 
average day and annual quantities 
would be 50.000 dt and 36.500.000 dt, 
respectively. Tennessee states that 
service commenced September 8,1988, 
as reported in Docket No. ST89-77 filed 
on October 6,1988. pursuant to 
| 284.223(a) of the Commission's 
Regulations. 

Comment date : December 12,1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 

7. Southern Natural Gas Company 

[Docket No. CP89-77-000] 

October 28,1988. 

Take notice that on October 21,1988, 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP89-77-000 a request pursuant to 
§ § 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas under the blanket 
certificate issued in Docket No. CP88- 
316-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Southern proposes to transport 
natural gas on an interruptible basis for 
Rangeline Corporation (Rangeline). 
Southern explains that service 
commenced August 4,1988, under 
§ 284.223(a) of the Commission’s 
Regulations, as reported in Docket No. 
ST88-5511. Southern explains that the 
peak day quantity would be 30,000 
MMBtu. the average daily quantity 
would be 15,000 MMBtu, and that the 
annual quantity would be 5,475.000 
MMBtu. Southern explains that it would 
receive natural gas for Rangeline’s 
account at existing receipt points in 
Louisiana, offshore Louisiana, 
Mississippi, and Alabama for delivery at 
a delivery point in Ceorgia. 

Comment date : December 12,1988, 
accordance with Standard Paragraph 
at the end of this notice. 

8. Southern Natural Gas Company 

[Docket No. CP89-79-000) 

October 28,1988. 

Take notice that on October 21.1988, 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP89-7S-000 a request pursuant to 


OB’ 
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85 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas under the blanket 
certificate issued in Docket No. CP88- 
316-000 pursuant to section 7 of the 
Natural Gas Act. all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Southern proposes to transport 
natural gas for Rangeline Corporation 
(Rangeline) pursuant to Rate Schedule 
IT. Southern explains that service 
commenced August 17.1988, under 
§ 284.223(a) of the Commission’s 
Regulations, as reported in Docket No. 
ST88-5714. Southern explains that the 
peak day quantity would be 6,000 
MMBtu, the average daily quantity 
would be 300 MMBtu, and that the 
annual quantity would be 109,500 
MMBtu. Southern explains that it would 
receive natural gas for Rangeline’s 
account at existing receipt points in 
Louisiana, offshore Louisiana, 
Mississippi, and Alabama for delivery at 
a delivery point in Alabama. 

Comment date: December 12,1988, in 
accordance with Standard Paragraph G 
at the end of the notice. 

9. Northwest Pipeline Corporation 

[Docket No. CP89-56-000J 
October 28.1988. 

Take notice that on October 13,1988, 
Northwest Pipeline Corporation 
(Northwest), 295 Chipeta Way, Salt Lake 
City, Utah 84108, filed in Docket No. 
CP89-56-000 a request pursuant to 
§8 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas under its blanket 
certificate issued in Docket No. CP86- 
578-000 pursuant to section 7 of the 
Natural Gas Act for 1GI Resources Inc. 
(IGf), all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Northwest proposes to transport 
natural gas for 101. on an interruptible 
basis, pursuant to a transportation 
agreement dated February 10,1988, as 
amended April 12,1988, and July 22, 

1988. Northwest explains that service 
commenced September 1,1988, under 
§ 284.223(a) of the Commission’s 
Regulations, as reported in Docket No. 
ST89-34. Northwest further explains 
that the peak day quantity would be 
70,000 MMBtu, the average daily 
quantity would be 7,500 MMBtu, and 
that the annual quantity would be 
2,700,000 MMBtu. Northwest explains 
that it would receive natural gas for 
IGI’s account from various sources and 
interconnects with other pipeline 


companies in Wyoming, Colorado, Utah, 
Washington, and Oregon and would 
redeliver the gas for lGI’s account at 
essentially all the delivery points 
located on Northwest’s system in 
Oregon, Idaho, Colorado, Utah, 
Washington, and Wyoming. Northwest 
indicates thst IGI has entered into sales 
contracts with CP National Corporation, 
Cascade Natural Gas Corporation, and 
Intermountain Gas Company. 

Comment dote: December 12,1988, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NW., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Cas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in the subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 


5 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashcll, 

Secretary. 

[FR Doc. 88-25374 Filed 11-1-88; 8:45 amj 

BILLING CODE 6717-01-M 


[Docket Nos. ST88-4978-000 et al.] 

Delhi Gas Pipeline Corp. et al.; Self- 
Implementing Transactions 

October 31,1988. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 of the Commission’s 
Regulations, and sections 311 and 312 of 
the Natural Gas Policy Act of 1978 
(NGPA). 1 

The “Recipient” column in the 
following table indicate the entity 
receiving or purchasing the natural gas 
in each transaction. 

The “Part 284 Subpart” column in the 
following table indicates the type of 
transaction. A “B” indicates 
transportation by an interstate pipeline 
on behalf of an intrastate pipeline or a 
local distribution company pursuant to 
§ 284.102 of the Commission’s 
Regulations and section 311(a)(1) of the 
NGPA. 

A “C” indicates transportation by an 
intrastate pipeline on behalf of an 
interstate pipeline or a local distribution 
company served by an interstate 
pipeline pursuant to § 284.122 of the 
Commission’s Regulations and section 
311(a)(2) of the NGPA. In those cases 
where Commission approval of a 
transportation rate is sought pursuant to 
§ 284.123(b)(2), the table lists the 
proposed rate and the expiration date of 
the 150-day period for staff action. Any 
person seeking to participate in the 
proceeding to approve a rate listed in 
the table should file a motion to 
intervene with the Secretary of the 
Commission on or before November 18, 
1988. 


* Notice of a transaction does not constitute a 
determination that the terms and conditions of the 
proposed service will be approved or that the notice 
filing is in compliance with the Commission’s 
Regulations. 
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A "D" indicates a sale by an 
intrastate pipeline to an interstate 
pipeline or a local distribution company 
served by an interstate pipeline 
pursuant to S 284.142 of the 
Commission’s Regulations and section 
311(b) of the NCPA. Any interested 
person may file a complaint concerning 
such sales pursuant to § 284.147(d) of 
the Commission s Regulations. 

An “E M indicates an assignment by an 
intrastate pipeline to any interstate 
pipeline or local distiibution company 
pursuant to 5 284.163 of the 
Commission s Regulations and section 
312 of the NCPA. 


A “G" indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to § 284.222 
and a blanket certificate issued under 
5 284.221 of the Commission’s 
Regulations. 

A "G-S” indicates transportation by 
an interstate pipeline company on 
behalf of any shipper pursuant to 
§ 284.223 and a blanket certificate 
issued under $ 284.221 of the 
Commission's Regulations or pursuant 
to blanket certificate authority granted 
under g 284.225 or $ 284.226 of the 
Commission’s Regulations. 


A ,4 G(LT)” or 44 G(LS)’ 4 indicates 
transportation, sales or assignments by 
a local distribution company on behalf 
of or to an interstate pipeline or local 
distribution company pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission’s 
Regulations. 

A “C(HT)" or 44 G(HS)’* indicates 
transportation, sales or assignments by 
a Hinshaw Pipeline pursuant to a 
blanket certificate issued under 
§ 284.224 of the Commission’s 
Regulations. 

Lois D. Cahsell, 

Secretary. 


ST88-4978 
ST88-4979 
ST88-4980 
ST88-4981 
ST88-49B2 
ST88-4983 
STB8-4984 
ST88-4985 
ST88-4986 
ST88-4987 
ST88-4988 
ST88-4989 
ST88-4990 
ST88-4991 
ST88-4992 
ST88-4993 
ST88-4994 
ST88-4995 
ST88-4996 
ST88-4997 
ST88-4998 
ST88-4999 
ST88-5000 
ST88-5001 
ST88-5002 
ST88-5003 
ST88-5004 
ST88-5005 
ST88-5006 
ST88-5007 
ST88-5008 
ST38-5009 
ST88-5010 
ST88-5011 
ST88-5012 
ST88-5013 
ST38-5014 
ST88-5015 
STB8-5016 
ST88-5017 
ST88-5018 
ST88-5019 
ST88-6020 
ST88-5G21 
ST88-5022 
ST88-5023 
ST88-5024 
ST88-5025 
ST88-5026 
ST88-5027 
ST88-5028 
ST88-5029 
ST88-5030 
STB8-5031 
ST88-5032 
ST88-5033 
ST88-5034 


Docket No. 1 and transpoftec/seller 


Delhi Gas Pipeline Corp- 

Texas Eastern Transmission Corp- 

Texas Eastern Transmission Corp- 

Exxon Gas System. Inc-- 

Ong Transmission Co-- 

Valero Transmission, LP- 

Ong Transmission Co- 

Louisiana Intrastate Gas Corp..—.— 
Texas Eastern Transmission Corp— 
Texas Eastern Transmission Corp— 

Sabine Pipe Line Co- 

Sabine Pipe Line Co- 

Transcontinental Gas Pipe Line Corp. 
Transcontinental Gas Pipe Lme Corp. 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Une Corp. 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Une Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Line Corp 
Transcontinental Gas Pipe Une Corp 
Transcontinental Gas Pipe Line Corp 
Texas Eastern Transmission Corp— 

ARK LA Energy Resources.- 

ARKLA Energy Resources- 

ARKLA Energy Resources..- 

0 Paso Natural Gas Co- 

Northwest Pipeline Corp- 

Northwest Pipeline Corp- 

Northwest Pipeline Corp- 

Northwest Pipeline Corp- 

Northwest Pipeline Corp- 

Tennessee Gas Pipeline Co- 

Tennessee Gas Pipeline Co- 

Williams Natural Gas Co- 

Natural Gas Pipeline Co. of America. 
Natural Gas Pipeline Co. of America. 

Tennessee Gas Pipeline Co- 

United Gas Pipe Une Co- 

Southern Natural Gas Co-— 

Southern Natural Gas Co- 

Southern Natural Gas Co--—— 

Southern Natural Gas Co--- 

Southern Natural Gas Co- 

Southern Natural Gas Co —- 

Sea Robin Pipeline Co- 

Sea Robm Pipeline Co- 

Colorado Interstate Gas Co- 

Colorado Interstate Gas Co- 

Colorado Interstate Gas Co- 

Colorado Interstate Gas Co.—. 


Recipient 


Transwestem Pipeline Co- 

East Ohio Gas Co.—.... — .. . 

Philadelphia Electric Co- 

Texas Industrial Energy Co- 

Panhandle Eastern Pipe Line Co- 

Trunkline Gas Co —- -— 

ANR Pipeline Co--—.. 

ANR Pipeline Co- 

Philadelphia Electric Co- 

United Cities Gas Co. —- -- 

Northern Intrastate Pipeline Co- 

ACME Natural Gas Co., et aJ- 

Union Gas Co__ 

City of Winder_ 

City of Toccoa- 

City of Lawrencevttle- 

South Carolina Piopkne Corp- 

Philadelphia Gas Works. Inc- 

Philadelphia Electric Co- 

South Carolina Pipeline Corp- 

Clinton Newberry NaL Gas Authority. 

United Cities Gas Co.. SC Dtv--— 

City of Commerce- 

City of Buford- 

City of Covington- 

City of Sugar Hill- 

Qty of Monroe...-- 

City of Social Circle- 

Philadelphia Gas Works, Inc- 

Arkansas Louisiana Gas Co- 

Oceana Heights Gas Co-- 

Southeastern Natural Gas Co_ 

Valero Transmission. LP-- 

Intermountain Gas Co- 

Washington Natural Gas Co- 

CP National Corp- 

City of EUensburg- 

Cascade Natural Gas Corp.- 

City of Hotly Springs- 

Wellhead Ventures Corp- 

American Central Gas Marketing Co.. 
Northern Indiana Public Service Co - 
Consolidated Edison Co. of NY, lnc„ 

Creole Gas Pipeline Co- 

Wellhead Ventures Corp...- 

Atlanta Gas Light Co.—— - - 

Uano, Inc- 

Atlanta Gas Light Co- 

USS a Drvtswn of USX- 

End Users Supply System- 

End Users Supply System- 

Atlanta Gas Ught Co., et al- 

Bndgeline Gas Distribution Co., et al 

Prairie Gas Pipeline Co-- 

Columbia Gas of Ohio. Inc- 

Southern California Gas Go-- 

Peoples Natural Gas Co-- 


Date filed 


8 - 01-68 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-80 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-68 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-68 

6 - 01-88 

8 - 01-88 

6 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 

8 - 01-88 


Transpor* 


Sub- Expiration 
part date * 


tation rale 
(cents per 
MMBtu) 


C 

B 

B 

C 

c 

c 

c 

c 

B 

8 

B 

B 

B 

B 

B 

B 

B ' 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

B 


12-29-88 

35.00 



12-29-88 

12-29-88 

10.00 

24.32 

12-29-88 

12-29-88 

24.32 

27.44 
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Docket No.' and transporter/seller 

Recipient 

Date filed 

Sub¬ 

part 

Expiration 
date * 

Transpor¬ 
tation rate 
(cems per 
MMOtu) 

ST88-5035 

Northwest Pipeline Corp. 

Washington Water Power Co 

8 - 02-88 

3 



STBS-5036 

Gas Co. of NM (D»v. Public Serv. Co. NM)... 

. El Paso Natural Gas Co..... 

. 8 - 02-88 

G(HT) 



ST88-5037 

Delhi Gas Pipeline Corp. 

Northern Natural Gas Co. 

8 - 02-88 

c 

12-30-88 

35 00 

ST88-5038 

Delhi Gas Pipeline Corp.. 

T ra ns we stem Pipeline Co 

8 - 02-88 

Q 

12-30-88 

ST88-5039 

Tarpon Transmission. 

Amoco Ga$ Co et al 

8 - 01-88 

3 

35.00 

ST88-5040 

United Gas Pipe Line Co. 

Jala Pipe Une Corp., et al. 

8 - 02-88 

B 

... 

..—... 

STB8-5041 

United Gas Pipe Line Co. 

Southern Gas Co., et al. 

8 - 02-88 

3 



ST88-5042 

United Gas Pipe Line Co... 

City of Reklaw Gas Systems.... 

8 - 02-88 

3 


" .. 

STB8-5043 

United Gas Pipe Line Co.. 

Illinois Power Co., et al..... 

8 - 02-88 

3 


.*****. 

ST88-5044 

United Gas Pipe Une Co..*. 

Oty of Vicksburg, et al.............. 

8 - 02-88 

3 


.. 

ST88-5045 

United Gas Pipe Line Co___ 

Baltimore Gas & Electric Co., et al.. , 

8 - 02-88 

B 



ST88-5046 

Delhi Gas Pipeline Corp. 

Necbes Gas Distribution Co al 

0 - 02-88 

Q 


.***. 

ST88-5047 

Delhi Gas Pipeline Corp. 


8 - 02-88 

Q 

1 tOvOO 

35.00 

35.00 

35.00 

ST88-5048 

Delhi Gas Pipeline Corp. 

Neches Gas Distribution Co.... 

8 - 02-88 

c 

1 c-ou-oo 
12-30-88 

ST88-5049 

Gulf Energy Pipeline Co. 

Tennessee Gas Pipeline Co 

8 - 02-88 

0 



ST98-5050 

Tennessee Gas Pipeline Co. 

Natural Gas Cieanng. Intra. Pipeline Co.... 

8 - 02-88 

3 



ST88-5051 

Tennessee Gas Pipeline Co. 

Texas Gas Transmission Corp.... 

8 - 02-88 

G 



ST88-5052 

Tennessee Gas Pipeline Co. 

Louisiana industnal Gas Supply System. 

8 - 02-88 

3 



ST88-5053 

Columbia Gas Transmission Corp. 

Gypsum Energy Management Co...... 

8 - 02-88 

G-S 



ST88-5054 

Natural Gas Pipeline Co. of Amenca....... 

Columbia Gas of KY, Inc., et al........... 

8-03-88 

B 



ST88-5055 

Natural Gas Pipeline Co. of America... 

Noah Shore Gas Co.......,.. 

8-03-88 

B 



ST88-5056 

Natural Gas Pipeline Co. of Amenca. 

ANR Pipeline Co........ 

8-03-88 

G 



ST88-5057 

United Gas Pipe Line Co........ 

Amalgamated Pipeline Co... 

8-03-88 

3 



ST88-5058 

United Gas Pipe Une Co...... 

Polans Corp......... 

8-03-88 

B 



ST88-5059 

Truokfme Gas Co... 

Tejas Power Corp...... . 

8-03-88 

G-S 


’■•“***'’*** " 

ST88-5060 

Northwest Pipeline Corp........ 

Mobil Natural Gas Inc . 

8-03-88 

G-S 



STB8-5061 

Northwest Pipeline Corp..... 

Thermal Exploration. Inc........ 

8-03-88 

G-S 



ST88-5062 

Northwest Pipeline Corp ........................ 

ITRP Natural Gas Ventures. Inc... 

8-03-88 

G-S 



ST88-5063 

Northwest Pipeline Corp... 

Phillips Petroleum Co..] 

8-03-88 

G-S 



ST88-5064 

Northwest Pipeline Corp.... 

Southwest Gas Corp____ 

8-03-88 

G-S 



ST88-5065 

Northwest Pipeline Corp... 

Presidio Energy Co......__. 

8-03-88 

G-S 



ST88-5066 

Northwest Pipeline Corp. 

Terra Resources. Inc.... 

8-03-88 

G-S 



ST8S-5067 

Northwest Pipeline Corp. 

Northwest Marketing Co .... 

8-03-88 

G-S 

. 

********.. 

ST88-5068 

Northwest Pipeline Corp. 

Chandler & Associates, Inc.... 

8-03-88 

G-S 

.. 

.. 

ST88-5069 

Northwest Pipeline Corp........ 

Mobil Natural Gas. Inc...................... 

8-03-88 

G-S 

............... 

**********.. 

ST88-5070 

Texas Eastern Transmission Corp..... 

Columbia Gas of Ohio, Inc. 

8-03-88 

B 



ST88-5071 

Texas Eastern Transmission Corp___ 

Connecticut Light & Power Co ........ 

8-03-88 

8 



ST88-5072 

Texas Eastern Transmission Corp..... 

Bay State Gas Co..... 

8-03-88 

Q 



ST88-5073 

Texas Eastern Transmission Corp. 

Niagara Mohawk Power Corp. „ 

8-03-88 

D 

B 

.... 

.*—. 

ST88-5074 

Texas Eastern Transmission Corp... 

Lavaca Pipe Une Co..... 

8-03-88 

B 



ST88-5075 

Texas Eastern Transmission Corp....... 

PPG Pipeline Inc. 

8-03-88 

B 



ST88-5076 

Texas Eastern Transmission Corp....__ 

Long Island Lighting Co...... 

8-03-80 

B 



ST88-5077 

Texas Eastern Transmission Corp. 

Peoples Natural Gas Co........ 

8-03-88 

B 

.. 

... 

ST88-5078 

Texas Eastern Transmission Corp.. 

Niagara Mohawk Power Corp______ 

8-03-88 

B 


. 

ST88-5079 

Texas Eastern Transmission Corp_ 

Philadelphia Gas Works. Inc.. 

8-03-88 

3 


.... 

ST38-5080 

Texas Eastern Transmission Corp...... 

Peoples Natural Gas Co 

8-03-88 

3 

... 

--- 

S T 88-5081 

Texas Eastern Transmission Corp...... 

UGlCorp... 

8-03-88 

3 

• . 

*****. 

ST88-5082 

Texas Eastern Transmission Corp... 

Niagara Mohawk Power Corp....... 

8-03-88 

B 


********************* 

ST88-5083 

Texas Eastern Transmission Corp............ 

Peoples Natural Gas Co. 

8-03-88 

B 



ST88-5084 

Texas Eastern Transmission Corp____ 

Long Island Lighting Co. 

8-03-88 

B 



ST88-5085 

Texas Eastern Transmission Corp. 

Boston Gas Co. 

8-03-88 

3 

..****** . 

... 

ST88-5086 

Texas Eastern Transmission Corp...... 

Niagara Mohawk Power Corp ....... 

8-03-88 

3 

. 

.. 

ST88-5087 

Texas Eastern Transmission Corp.. 

Commonwealth Gas Co... 

8-03-88 

3 

...... ... 

***********.*— 

ST88-5088 

Texas Eastern Transmission Corp... 

Southern Connecticut Gas Co. 

8-03-88 

3 

.******* 

********* ***.— 

ST88-5089 

Texas Eastern Transmission Corp____ 

UGlCorp. 

8-03-88 

3 



ST88-5090 

Northern Natural Gas Co______ 

Lake Park Municipal Utilities. 

8-03-88 

3 



ST88-5091 

Northern Natural Gas Co_____ 

Petrofina Gas Pipeline Co...... 

8-03-88 

G-S 



ST88-5092 

Texas Gas Transmission Corp. 

Alabama Gas Corp., et al. 

8-04-88 

3 

******** . 


ST88-5093 

Texas Gas Transmission Corp ___ 

Quivtra Gas Co . 

8-04-88 

3 



ST88-5094 

Natural Gas Pipeline Co. of Amenca . 

Quarles Drilling Corp .. .... 

8-04-88 

G-S 

. ****** 


ST88-5095 

Natural Gas Pipeline Co. of America_ 

Hadson Gas Systems. Inc.. .. . 

8-04-88 

G-S 

.. 


ST88-5096 

Ouestar Pipeline Co ..... .. 

Prairie Gas Transportation Co., et al. . . 

8-04-88 

3 



ST88-5097 

Panhandle Eastern Pipe Une Co. of Amenca . 

Amanlio Natural Ga 9 Co., Inc ..... 

8-04-88 

B 



ST88-5098 

Panhandle Eastern Pipe Une Co. of America .. 

Sunnse Energy Co ... ... 

8-04-88 

B 



ST88-5099 

ANR Pipeline Co .. 

Llano, Inc .... .... 

8-04-88 

3 

....................... 

**************. 

ST88-5100 

Southern Natural Gas Co ____ 

Access Energy Pipeline Corp . 

8-05-88 

B 



ST88-5101 

Southern Natural Gas Co ........ 

Atlanta Gas Light Co. 

8-05-88 

B 



ST88-5102 

Southern Natural Gas Co... 

Atlanta Gas Light Co . . . . _.. 

8-05-88 

B 



ST68-5105 

Southern Natural Gas Co . 

Atlanta Gas Ught Co .... „ . 

8-05-88 

3 



ST88-5104 

Southern Natural Gas Co . 

Louisiana State Gas Corp . 

8-05-88 

3 



ST88-5105 

Southern Natural Gas Co _____ 

South Carolina Pipeline Corp . 

8-05-88 

B 



ST88-5106 

Southern Natural Gas Co ___ 

Chattanooga Gas Co . 

8-05-88 

B 

******. 

******** 

ST88-5107 

Southern Natural Gas Co .. 

Atlanta Gas Light Co.... . 

8-05-88 

3 

. 


ST88-5108 

Southern Natural Gas Co . 

SNG Intrastate Pipeline, Inc ... ... 

8-05-88 

3 



ST88-5109 

Southern Natural Gas Co . 

Atlanta Gas Ught Co .. 

8-05-88 

3 



ST88-5110 

Southern Natural Gas Co _...... . 

Atlanta Gas Light Co. .. 

8-05-88 

3 

**.******. 

.................... 

ST88-5111 

Southern Natural Gas Co . 

Atlanta Gas Ught Co.... ... „. 

8 _ 0 S _88 

3 


***************. 

ST88-5112 

El Paso Natural Gas Co ... 

Pacific Gas and Electric Co . 

8-05-88 

3 

************* * 

******.. 

ST88-5113 

Natural Gas Pipeline Co. of Amenca . 

Associated Intrastate Pipeline Co . 

8-05-88 

B 
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Docket No. 1 and transporter/seller 

Recipient 

Date filed 

Sub¬ 

part 

Expiration 
date * 

Transpor¬ 
tation rate 
(cents per 
MMBtu) 

ST88-5H4 ANR Pipeline Co.. 


8-05-88 

B 



ST88-5115 ANR Pipeline Co.... 

DOW Intrastate GftS Co. . 

8-05-88 

B 



ST88-5116 Ong Transmission Co. 

Natural Gas Pipeline Co of Amenca. 

8-05-88 

C 

01-02-89 

24.32 

ST88-5117 Arkansas Western Gas Co. 

CoMnt>»a Gas Transmission Corp. 

8-05-88 

G(HT) 



5733 - 51 13 Natural Gas Pipeline Co of America . 

Trunkline Gas Co . .... 

8-08-88 

G 



ST88-511® Gas Tranf;mrssion Corp. 


8-08-88 

B 



ST 88-5120 Ta*A« Gas Transmission Corp 

WoMprn Kentucky Ga$ CO. - -. 

8-08-88 

B 



5733-5121 Texas Gas Transmission Corp. 

Louisiana Gas System tnr ... .. .. . 

8-08-88 

B 



ST88-512? Tavaq Gas Transmission Corp . 

Indiana Gas Co IPC .. 

8-08-88 

B 



ST88-5123 Tennessee Gas Pipeline Co. 

Tejas Power Corp . 

8-05-88 

G-S 



S733-5124 Northwest Pipeline Corp .... 

International nr Fnergie Foods, GMBH.. 

8-08-88 

G-S 



5733-5125 Texas Eastern Transmission Corp 

Public Service Electric and Gas Co.- 

8-08-88 

B 



5733 - 5 Takas eA stern Transmission Corp. 

UG1 Corp .-.—- . 

8-08-88 

B 



5733-5 \p7 Takas PAstem Transmission Corp. 

Mississippi Fi iaI Gp ... . 

8-08-88 

B 



5733-5128 Texas Eastern Transmission Corp. 

Allied GeS Co _... 1 .,,i... 

8-08-88 

B 



ST33-5129 Takas Eastern Transmission Corp . 

Elizabethtown Gjis Co . . 

8-08-88 

B 



5733 - 51.10 Takas Eastern Transmission Corp . 

MxJwest Natural Gas Corp . 

8-08-88 

B 



ST88-5131 Takas FAstern Transmission Corp . 

New Jersey Natural Gas Co... 

8-08-88 

B 



5 T 33 - 5112 Texas FAstem Transmission Corp. 

Philadelphia Electric Co ... . 1 

8-08-88 

B 



ST88-5133 Texas pastern Transmission Corp 

Fast Ohio G 33 Co 1M .... 

8-08-88 

B 



5733 - 51 Takas Eastern Transmission Corp. 

Hope Gas Inc ..-. 

8-08-88 

B 




Connectici.it Light 8 Power Co -.. 

8-08-88 

B 



5733—5133 Texas Eastern Transmission Corp. 

New York State Etectnc and Gas Co. 

8-08-68 

B 



5733-5137 Takas Fastern Transmission Corp. 

Baltimore Gas and Electric Co ....—. 

8-08-88 

B 



5733-5133 TeX 34 FastAm Transmission Corp .. 

Elizabethtown Gas Co .. 

8-08-88 

B 



QTAA-SIlO Tnmkhne Gas Cn 

Transcontinental Gas Pipe line Corp . 

8-08-88 

G 



5733—51AO Turpnn Transmission . 

Transcontinental Gas Pipe Line Corp-.. 

8-09-88 

G-S 



5733-5141 1 in/iA/t Gas Pipe Line Co. 

Commonwealth Gas Co , et al. 

8-09-88 

B 



ST3A-£t42 tJniteH‘Gas Pipe Line Co . 

Mississippi Fuel Co 

8-09-88 

B 



5733—5143 qigong 1 m O Gas Transmission Co. 

Bay State Gas Co . .. 

8-09-88 

B 



ST 88—5144 ONG Transmission Co .. .. 

Northern Natural Gas Co...—. 

8-09-88 

C 

01-06-69 

24.32 

ST33-5145 Tennessee Gas Pipeline Co. 

Mobil Natural Gas Inc.. — .... 

8-09-88 

G-S 




Citizens Gas Supply Corp ........ 

8-09-88 

G-S 



5783-5147 Panhandle Eastern Pipe Line Co..—...... 

James River—Norwalk-. 

8-09-88 

G-S 



5733-5143 Panhandle Eastern Pipe Line Co..—.— 

James Rrver-KVP Group —... 

8-09-88 

G-S 



ST88—5149 Panhandle Eastern Pipe Line Co.... .—* 

Central Illinois Light Co__......_ 

8-09-83 

B 



5783—5150 Tennessee Gas Pipeline Co..........—.. 

Valero Transmission LP—.. .... 

8 - 10-88 

B 



ST88—5151 Tennessee Gas Pipeline Co ............. 

Wellhead Ventures Corp.— .—................... 

8 - 10-88 

B 



5783-5152 Tennessee Gas Pipeline Co. .... 

Citizens Gas Supply Corp_,___—.——... 

8 - 10-88 

G-S 



5738-5153 Texas Eastern Transmission Corp...... 

Niagara Mohawk Power Corp... — 

8 - 10-88 

B 



ST 33-5154 Texas Eastern Transmission Corp.. 

Bishop Pipeline Corp...... 

8 - 10-88 

B 



5733—5155 Natural Gas Pipeline Co. of Amenca. j 

Refiance Pipeline Co_—........ 

8 - 10-88 

B 



ST03—5156 Natural Gas Pipeline Co. of America 

General Energy Operating, Ltd ..— 

8 - 10-88 

B 



ST88-5157 Natural Gas Pipeline Co. of Amenca. 

ONG Transmission Co..———. 

8 - 10-88 

8 



ST88-5158 Trunkline Gas Co____ 

Baltimore Gas A Electric, et a)...—__ 

8 - 10-88 

B 



S 733-5159 United Gas Pipe Line Co.- .... 

Prior Intrastate Corp.. ~. ..—.„ 

8 - 10-88 

B 



ST86-6160 United Gas Pipe Line Co..... 

Public Service Co. of N. Carolina_____—. 

8 - 10-88 

B 



ST88-5161 United Gas Pipe Line Co.. 

Wrtlmut OH & Gas Co_—___ 

8 - 10-88 

B 



5733— 1 ^ 6 ? Sea Rohm Pipeline Co . 

Excel Intra. Pipeline Co^ et al.. 

8 - 10 -B 8 

B 



ST88-5163 Sea Robin Pipeline Co__ __ 

Oceana Heights Gas Co., et al... —.—. 

8 - 10-88 

B 



5T88-5164 Wilkams Natural Gas Co. ............ .....- 

Reliance Gas Marketing Co _-........... 

8 - 10-88 

G-S 



ST88-5165 Transcontinental Gas Pipe Line Corp.... 

Columbia Gas Transmission Corp... .... 

8 - 10-88 

G 



ST83-5166 Transcontinental Gas Pipe Line Corp..—. 

Columbia Gas Transmission Corp . —..... 

8 - 10-88 

G 



ST88-5167 Transwestem Pipeline Co.—......... 

Southern California Gas Co.. . 

8 - 10-88 

B 



S788—5168 Ouestar Pipeline Co...—...... 

Mountain Fuel Supply Co.—..—_—___ 

8 - 11-88 

B 



ST88-5169 Ouestar Pipeline Co...—........ 

Mountain Fuel Supply Co—..._—... 

8 - 11-88 

B 



ST88-5170 Ouestar Pipeline Co..—..——..—.—. 

Phillips Natural Gas Co...... 

8 - 11-88 

B 



ST88-5171 Northwest Pipeline Corp.—_—... 

Northwest Natural Gas Co... 

8 - 11-88 

B 



ST68-5172 Northern Natural Gas CO— .—.— .— 

Maxus Exploration Co —_.... r - r ______..... 

8 - 12-88 

G-S 



ST86-5173 El Paso Natural Gas Co.-.-.. 

Peoples Natural Gas Co... 

8 - 12-88 

B 



ST38-5174 Northwest Pipeline Corp.—... 

Northwest Natural Gas Co . 1T .. 

8 - 12-88 

B 



ST88-6175 Northwest Pipeline Corp .— —. 

Southwest Gcs Corp ... 

8 - 12-88 

B 



ST33-517S Tennessee Gas Pipeline Corp .. . . 

Enron Gas Marketing .-.. 

8 - 12-88 

G-S 



ST88-5177 Tennessee Gas Pipeline Corp . ...-. 

Florida Gas Transmission Co ... 

8 - 12-88 

G 



ST88-5178 Tennessee Gas Pipeline Corp ...... 

Essex County Gas Co. . ...... 

8 - 12-88 

B 



ST88-5179 Tennessee Gas Pipekne Corp.. .... 

Rettanoe Pipeline Co ........... 

8 - 12-88 

B 



ST88-5180 Tennessee Gas Pipeline Corp -... . 

UGt Corp___ 

8 - 12-88 

B 



ST88-5181 Trunkline Gas Co.-_______ 

Tenngasco Corp......... 

8 - 12-88 

G-S 



ST88-5182 Trunkline Gas Co... . J 

Quantum Chemical Corp.— _—_—. 

8 - 12-88 

G-S 



ST88-5183 Sea Rohm Pipeline Co..—.——.. 

Columbia Gas of NY, Inc. et al__—.................. 

8-12-88 

B 



S188-5184 Transcontinental Gas Pipe Line Corp..-. 

B & A Pipeline Co.—_____—. 

8-12-88 

B 



ST88-5185 Transcontinental Gas Pipe Line Corp. 

Long island Lighting Co. —_ —.. , 

8-12-88 

B 



ST88-5186 Transcontinental Gas Pipe Line Corp.......... 

UGI Corp. . .! 

8-12-88 

B 



ST88-5187 Transcontinental Gas Pipe Line Corp..— 

Commonwealth Gas Pipeline Corp_____ 

8-12-88 

B 



ST88-5188 United Gas Pipe Line Co . . ..— 

Entex. Inc .— —. ... 

8-12-88 

B 



ST88-5189 United Gas Pipe Lme Co.- - -. 

Seegual Louisiana Intrastate Pipeline Co. 

8-12-88 

8 



ST88-5190 United Gas Pipe Line Co.-.. 

Eastex Gas Transmission Co ___....... 

8-12-88 

B 



ST86-5 1 91 United Gas P*>e Lme Co..—_ 

Associated Intra Pipeline Co., et id _..._.._ 

8-12-88 

B 



ST88-5192 United Gas Pipe Line Co--- 

Ven Gas Pipeline Co. 

8-12-88 

B 
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ST88-5193 United Gas Pipe Line Co. 

ST88-5194 United Gas Pipe Une Co..«.. 

ST88-5195 United Gas Pipe Line Co..«.„. 

ST88-5196 United Gas Pipe Line Co.. 

ST88-5197 Sabine Pipe Line Co...... 

ST08-5198 Natural Gas Pipeline Co. of America. 

ST88-5199 Natural Gas Pipeline Co of America__ 

ST88-5200 El Paso Natural Gas Co.. 

ST88-5201 El Paso Natural Gas Co.„. 

ST88-5202 Panhandle Eastern Pipe Line Co. 

ST88-5203 Panhandle Eastern Pipe Line Co.. 

ST88-5204 Panhandle Eastern Pipe Line Co_.... 

ST88-5205 Texas Eastern Transmission Corp. 

STB8-5206 Texas Eastern Transmission Corp..-... 

ST88-5207 Texas Eastern Transmission Corp.. 

ST88-5208 Texas Eastern Transmission Corp. 

ST88-5209 Transcontinental Gas Pipe Line Corp....... 

ST88-5210 Transcontinental Gas Pipe Line Corp.. 

ST88-5211 Transcontinental Gas Pipe Line Corp. 

ST88-5212 Transcontinental Gas Pipe Line Corp. 

ST88-5213 Transcontinental Gas Pipe Line Corp.. 

ST88-5214 Transcontinental Gas Pipe Line Corp. 

ST88-5215 Transcontinental Gas Pipe Line Corp_ 

ST88-5216 Transcontinental Gas Pipe Line Corp_ 

ST68-5217 United Gas Pipe Line Co... 

ST88-5218 United Gas Pipe Line Co. 

ST88-5219 Southern Natural Gas Co.„... 

ST88-5220 Southern Natural Gas Co.. 

ST88-5221 ANR Pipeline Co. 

ST88-5222 ANR Pipeline Co... 

ST88-5223 ANR Pipeline Co. 

ST88-5224 ANR Pipeline Co. 

ST88-5225 United Gas Pipe Une Co__ 

ST88-5226 United Gas Pipe Une Co.«. 

ST88-5227 United Gas Pipe Une Co.«... 

ST88-5220 United Gas Pipe Line Co. 

ST88-5229 United Gas Pipe Une Co.„. 

ST88-5230 United Gas Pipe Une Co... 

ST88-5231 United Gas Pipe Une Co.... 

ST88-5232 United Gas Pipe Une Co.. 

ST88-5233 Panhandle Eastern Pipe Une Co. 

ST88-5234 Panhandle Eastern Pipe Une Co.. 

ST88-5235 Panhandle Eastern Pipe Line Co. 

ST88-5236 Panhandle Eastern Pipe Line Co..., 

ST88-5237 Panhandle Eastern Pipe Une Co. 

ST08-5238 Panhandle Eastern Pipe Une Co.«. 

ST88-5239 Panhandle Eastern Pipe Line Co.. 

ST88-5240 Panhandle Eastern Pipe Une Co. 

ST88-5241 Panhandle Eastern Pipe Une Co.. 

ST88-5242 Panhandle Eastern Pipe Line Co. 

ST88-5243 Delhi Gas Pipeline Corp....... 

ST88-5244 Channel Industries Gas Co.«. 

ST88-5245 Northwest Pipeline Corp..... 

ST88-5246 Northwest Pipeline Corp.^. 

ST88-5247 Valero Transmission, LP.. 

ST88-5248 Valero Transmission. LP...... 

ST88-5249 Natural Gas Pipeline Co. of America. 

ST88-5250 Natural Gas Pipeline Co. of America.. 

ST88-5251 Tennessee Gas Pipeline Co. 

STB8-5252 Tennessee Gas Pipeline Co.... 

STB8-5253 Tennessee Gas Pipeline Co... 

ST88-5254 Tennessee Gas Pipeline Co.«. 

ST88-5255 Valero Transmission. LP... 

ST88-5256 Valero Transmission. L.P... 

ST88-5257 Colorado Interstate Gas Co.~.~___ 

ST88-5258 Colorado Interstate Gas Co.... 

ST88-5259 Colorado Interstate Gas Co.«. 

ST88-5260 Colorado Interstate Gas Co.. 

ST88-5261 Colorado Interstate Gas Co.„. 

ST88-5262 Natural Gas Pipeline Co. of America. 

ST88-5263 United Gas Pipe Line Co.. 

ST68-5264 United Gas Pipe Line Co. . 

ST88-5265 United Gas Pipe Line Co. 

ST88-5266 United Gas Pipe Une Co.. 

ST88-5267 United Gas Pipe Une Co. 

ST88-5268 Northwest Pipeline Corp.... 

ST88-5269 Northwest Pipeline Corp......... 

ST88-5270 Northwest Pipeline Corp.... 

ST88-5271 Northwest Pipeline Corp.. 


Recipient 


- Union Texas Transmission Co.«... 

..Entex, Inc..... . . 

— . Tejas Power Corp... 

..—..« Entex. Inc.«.... 

.— Columbia Gas of Kentucky, Inc.. 

ANR Pipeline Co. 

— . TransAmerican Transmission Corp. 

.. Pacific Gas and Electric Co. 

. Southern California Gas Co... 

. Miami Pipeline Co... 

.. Illinois Power Co.* 

. Central Illinois Ught Co.~~ 

. Columbia Gas of Ohio. Inc .~ 

. Philadelphia Electric Co.... 

.—■ TransAmerican Gas Transmissin Corp...., 

- City of Smyrna... 

— . Philadelphia Electric Co.. 

. Piedmont Natural Gas Co. 

— . Union Gas Co. 

. North Carolina Natural Gas Corp. 

. Commonwealth Gas Pipeline Corp. 

. Baltimore Gas and Electric Co. 

. Neches Pipeline System. 

. PSI, Inc...„. 

. Central Illinois Ught Co., et al. 

. Polaris Corp.’ 

.. Sonat Marketing Co... 

- Atlanta Gas Light Co... . .. 

.. Columbia Gas of Ohio, Inc..... Z\Z. 

.......... NGC Intrastate Pipeline Co.. 

. Wisconsin Public Service Corp. 

. Coastal States Gas Transmission Co. 

.. Louisiana State Gas Corp. 

. City of Bay St. Louis, et al. 

..««.... Columbia Gas of Pennsylvania, lnc.«. 

.......... Parker Gas Gathering Company, Inc. 

.......... Midcon Marketing Corp. 

. Resource Group, Inc. 

— . Riverway Gas Pipeline Co. 

. Gulf Fuels. Inc...... 

....— Gastrak Corp..... 

.......... Entrade Corp....... 

......... Cental Soya Company. Inc. 

. Michigan Consolidated Gas Co. 

. Natural Gas Clearinghouse, Inc... 

. American Cyanamid Co. 


Union Electric Co... 

Michigan Gas Utilities Co. 

Sunnse Energy Co..... 

Northern Illinois Gas Co.... 

Transwestem Pipeline Co..«. 

Northern Natural Gas Co... ZZ 

Grand Valley Transmission Co.„. 

Utah Gas Service Co... 

El Paso Natural Gas Co. 

El Paso Natural Gas Co. 

Consumers Power Co...... 

Interstate Power Co.«.. 


Florida Gas Transmission Co... 

Long Island Lighting Co... 

Bay State Gas Co.„.’* 

Polans Pipeline Corp. 

1 ennessee Gas Pipeline Co. 

El Paso Natural Gas Co... 

MGIC. Inc. 

MGIC. Inc.. 

MGIC. Inc. 

MGTC. Inc.IIZ1Z 

Vesgas Co. ZZZZ 

Texas Eastern Transmission Corp. 

Yankee Pipeline Co.* 

Michigan Power Co., et al... 

Access Energy Pipeline Corp. 

Transco Energy Marketing. 

Shreveport Intrastate Gas Trans.. Inc. 


.. Robert L Bayless ... 

.. Hixon Development Co .. 

.— Jerome P. McHugh and Associates 


Williams Gas Co. 


Date filed 

1 Sub¬ 
part 

Expiration 
date * 

Transpor¬ 
tation rate 
(cents per 
MMBtu) 

. 8-12-88 

. 8-12-88 

. 8-15-88 

. 8-15-88 

. 8-15-88 

B 

8 

G-S 

B 

B 

G 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

B 



-.— 

— 

—- 

.-. 



.. 


--- 

.— 

. 8-15-88 








.... tV-15-88 
... 8-15-88 

.... 8-15-88 

. 


.... 8-15-88 






.... 8-15-88 



... 

—.- 

.... 8-15-88 



.... 8-15-88 

... 8-15-88 








... 8-15-88 

... 8-15-88 

... 8-15-88 

... 8-15-88 

... 8-15-88 











... 8-15-88 





... 8-15-88 



... 8-15-88 



... 8-15-88 

... 8-15-88 

B 

G-S 

G-S 




— 

... 8-15-88 

.. 8-15-88 

G-S 

B 

G-S 

G-S 

B 





. 8-15-88 

8-15-88 
8-15-88 







.. 8-15-88 

B 



.. 8-15-88 

.. 8-15-88 

•• 8-16-88 
.. 8-16-88 
- 8-16-88 
.. 8-16-88 
.. 8-16-88 
.. 8-16-88 
8-16-88 
8-16-88 

B 

B 





C 

C 

G-S 

B 

C 

01-13-89 

35.00 







C 

B 





G 



. 8-16-88 
. 8-16-88 
. 8-16-88 
. 8-16-88 
. 8-17-88 

. 8-17-88 

. 8-16-88 

G 



B 

B 

G-S 

C 

C 

B 

B 

B 

B 

B 

G 







. 8-16-88 
. 8-16-88 
8-16-88 
. 8-16-80 
8-17-88 
8-17-88 
8-17-88 
8-17-88 i 





..- 


B 

B 

B 

G-S 

..-. 

-- 

8-17-88 i 
8-17-88 1 
8-17-88 ( 
8-17-88 l 
8-17-88 ( 
8-17-88 1 



B 



G-S 



G-S 

3-S 





3 L. 

............. I... 

TQlMllUllHU). 
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ST88-5272 

ST88-5274 

ST88-5275 

ST88-5276 

ST80-5277 

ST88-5278 

ST68-5279 

ST88-5280 

ST88-5281 

ST88-5282 

ST88-5283 

ST88-5284 

ST88-5285 

ST88-5286 

ST88-5287 

ST88-5288 

ST88-5289 

ST88-5290 

ST88-5291 

ST88-6292 

ST88-S293 

ST88-5294 

ST88-5295 

ST68-5296 

ST88-5297 

ST88-5298 

ST88-5299 

ST88-5300 

ST88-5301 

ST88-6302 

ST88-5303 

ST88-5304 

ST88-5305 

ST88-5306 

ST88-5307 

ST88-5308 

ST88-6309 

ST88-5310 

ST88-5311 

ST88-5312 

ST88-5313 

ST88-5314 

ST88-5315 

ST88-5316 

ST88-5317 

ST88-5318 

ST88-5319 

ST88-5320 

ST88-6321 

ST88-5322 

ST88-5323 

ST88-5324 

ST88-5325 

ST88-5328 

ST88-5327 

ST88-5328 

ST88-5329 

ST88-5330 

ST88-5331 

ST88-5332 

ST88-6333 

ST88-5334 

ST88-5335 

ST88-5338 

ST88-5337 

ST88-5338 

ST88-5339 

ST88-5340 

ST88-5341 

ST88-5342 

ST88-5343 

ST88-5344 

ST88-5345 

ST88-5346 

ST88-5347 

ST88-5348 

ST88-5349 

ST88-5351 

ST88-5352 


Tennessee Gas Pipehne Co- 

lowa-IIHnots Gas & Electric Co. 

lowa-lfhnots Gas & Electric Co. 

Northern Natural Gas Ca. 

Northern Natural Gas Co.— 


Northern Natural Gas Co. 

Northern Natural Gas Co.-.. 

Northern Natural Gas Co 

Lone Star Gas Co-- 

Unrted Gas Pipe Line Co.... 
Drifted Gas Pipe Line Co 


Transcontinental Gas Pipe Line Corp —. 

Transcontinental Gas Pipe Line Corp - 

Panhandle Eastern Pipe Une Co... 


Natural Gas Pipeline Co. of America . 

Colorado Interstate Gas Co -- 

Colorado Interstate Gas Co~ . 

Colorado Interstate Gas Co -- 

E! Paso Natural Gas Co ....-- 

Northern Natural Gas Co. 


Northern Natural Gas Co-—--- 

Northern Natural Gas Ca...—— 

Texes Eastern Transmission Corp --- 

Texas Eastern Transmission Corp .—-- 

Texas Eastern Transmission Corp .. 

Texas Eastern Transmission Corp . 

Texas Eastern Transmission Corp ... 

Texas Eastern Transmission Corp .... 

Texas Eastern Transmission Corp......-..... 

Texas Eastern Transmission Corp- —.. 

Texas Eastern Transmission Corp .. 

Texas Eastern Transmission Corp - 

Texas Eastern Transmission Corp....... 

Texas Eastern Transmission Corp .-.~~~ 

Texas Eastern Transmission Corp— —.. 

Texas Eastern Transmission Corp. -. 

Texas Eastern Transmission Corp - 

Texas Eastern Transmission Corp ..— 

Texas Eastern Transmission Corp.. .—.— 

Texas Eastern Transmission Corp —-- 

Texas Eastern Transmission Corp .-.. 

Texas Eastern Transmission Corp .—.-.- 

Texas Eastern Transmission Corp ... 

Texas Eastern Transmission Corp 


Texas Eastern Transmission Corp— .— 

Texas Eastern Transmission Corp— —.— 

Texas Eastern Transmission Corp -- 

Texas Eastern Transmission Corp— -- 

Texas Eastern Transmission Corp ... 

Texas Eastern Transmission Corp - 

Texas Eastern Transmission Corp... .—..... 

Texas Eastern Transmission Corp —... 

Texas Eastern Transmission Corp --— 

Palo Duro P^eline Co.. Inc —.—- 

Texas Gas Transmission Corp .... 

Texas Gas Transmission Corp --- 

Texas Gas Transmission Corp .. 

Texas Gas Transmission Corp .... 

Texas Gas Transmission Corp - 

Texas Gas Transmission Corp - 

Webb/Duval Gatherers --- 

Webb/Duval Gatherers --- 

ONG Transmission Co. 


Columbia Gulf Transmission Co -- 

Columbia Gulf Transmission Co~ .. 

Tennessee Gas Pipeline Co --- 

Unrted Gas Pipe Line Co .—.. 

Sea Robin Pipeline Co .. 


ARKLA Energy Resources... 

Webb/Duval Gatherers- 

United Gas Pipe Line Co — 
Unrted Gas Pipe Line Co — 
Unrted Gas Pipe Line Co — 
Unrted Gas Pipe Line Co — 

Unrted Gas Pipe Line Co. 

Tejas Gas Corp- 

Northern Natural Gas Co.. 
Northern Natural Gas Co. 
Northern Natural Gas Co. 


Recipient 


UGl Corp.------ 

Natural Gas Pipeline Co. of America.... 
Natural Gas PrpaKne Co. of America.... 
Transwestern Pipeline Co..—....... 


Northern Illinois Gas Co.. 

Northern Minors Gas Co~...—. 

Damson Gas Processing Corp- 

American Central Gas Marketing Co.—. 

El Paso Natural Gas Co-- 


Date Ned 


Perry Gas Companies. Inc—.- 

Delmarva Power and Light Co.— 

Florida Gas Transmission Co.— 

Superior Natural Gas Corp —.— 

Panhandle Trading Co...- 

Enron Gas Marketing „ 


Northern Illinois Gas Co....- 

Associated intrastate Pipeline Co ... 

Southern Union Gas Co- 

JAL Gas Co...... 

Apache Marketing, Inc.. 

VLDC Co.. 


Natural Gas Pipeline Co of America . 

Bndgetine Gas Distribution Co - 

New Jersey Natural Gas Co - 

Connecticut Light & Power Co - 

North Penn Gas Co ... 

Long Island Lighting Co.. 


Bridgehne Gas Distribution Co -. 


Long Isiand Lighting Co.——- 

Public Service Electric and Gas Co.. 

Philadelphia Electric Co-- 

Columbia Gas of Ohio. Inc.-.. 

Central Hudson Gas and Electric Co. 

Mississippi Fuel Co.. 


Enmark Gas Corp.... -- 

Commonwealth Gas Co .. 

BndgeHne Gas Distribution Co - 

Allied Gas Co .. 


Equitable Gas Co .. 

Colonial Gas Corp. 

Philadelphia Electric Co.. 


Philadelphia Electric Co .. 

East Ohio Gas Co~ .-..—.. 

Pubkc Service Electric and Gas Co_ . 

Coming Natural Gas Corp 


New Jersey Natural Gas Co.. 

Rochester Gas & Electric Corp... 

Sabine Gas Transmission Co-- 

Central Illinois Public Service Co-- 

Central Hudson Gas and Electric Co.— 

Chambersburg Gas Dept.. Chambersburg.. 

Central Mmols Public Service Co.—.— 

Louisville Gas & Electric Co-- 

Natural Gas Pipeline Co. of America —. 

k>wa Southern Utilities Co . et al- 

Excel Intrastate Pipeline Co-- 

City of Clay---- 

Seagull Louisiana Intrastate Pipeline Co.... 

Connecticut Natural Gas Corp... 

City of Providence.—--- 

Natural Gas Pipeline Co. of America- 

Natural Gas Pipeline Co. of America. 

Northern Natural Gas Co.. 


Lafayette Gas Intrastate Co- 

Central Illinois Light Co., et al--- 

Endevco Oil and Gas Co.—. 

Heath & Associates, et al. 

Columbia Gas of KY, et al.. 


Arkansas Louisiana Gas Co .—... 

Texas Eastern Transmission Corp -- 

Jala Pipe Line Corp ...... 

International Paper Co ....... 

NGC Intrastate Pipeline Co ---- 

NGC Intrastate Pipeline Co -- 

Midcon Marketing Corp --- 

Panhandle Eastern Pipe Line Co .. 

Panda Resources. Inc.. 

Arco Oil & Gas Co . 


Kimball Resources. Inc. 


8-17-88 

8 - 11-88 

8-25-88 

8-17-88 

8-17-88 

8-17-88 

8-17-88 

8-17-88 

8-18-88 

8-18-68 

8-18-88 

8-18-88 

8-18-88 

8-18-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

0-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-98 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

0-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-80 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8-19-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8 - 22-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 

8-23-88 


Sub- 

part 


B 

G(HT) 

G(HT) 

G 

B 

B 

G-S 

G-S 

C 

8 

B 

G 

G-S 

G-S 

G-S 

B 

B 

B 

B 

G-S 

B 

G 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

B 

B 

B 

B 

C 

C 

C 

B 

B 

G-S 

B 

B 

B 

C 

B 

G-S 

B 

B 

G-S 

C 

G-S 

G-S 

G-S 


Expiration 
date * 


Transpor¬ 

tation rate 
(cents per 
MMBtu) 


01-19-89 


01-20-89 


24.32 


36 00 
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Docket No.* and transporter/seller 

ST88-5353 

ST88-5354 

Texas Eastern Transmission Corp. 

Trunkline Gas Co.. 

..— 

ST88*5355 

Columbia Gas Transmission Corp. 


ST88-5356 

Texas Eastern Transmission Corp. 


ST88-5357 

Texas Eastern Transmission Corp. 


ST88 5359 

Texas Eastern Transmission Corp. 


ST88-5360 

Texas Eastern Transmission Corp. 


ST88-5361 

Texas Eastern Transmission Corp. 


ST88-5362 

Texas Eastern Transmission Corp. 


ST88-5363 

United Gas Pipe Line Co... 


ST88-5364 

United Gas Pipe Line Co. 


ST80-5365 

ST88-5366 

Tennessee Gas Pipeline Co. 

Tennessee Gas Pipeline Co. 

— 

ST88-5367 

Tennessee Gas Pipeline Co. 


ST88-5368 

Tennessee Gas Pipeline Co.. 


ST88-5369 

Tennessee Gas Pipeline Co. 


ST88-5370 

Tennessee Gas Pipeline Co.... 


ST88-5371 

Tennessee Gas Pipeline Co.....~......... 


ST88-5372 

ST88-5373 

Tennessee Gas Pipeline Co__ 

Tennessee Gas Pipeline Co. 

— 

ST88-5374 

Tennessee Gas Pipeline Co. 


ST86-5375 

Tennessee Gas Pipeline Co.......... 


ST88-5376 

Tennessee Gas Pipeline Co. 


ST88-5377 
ST88-5378 

Natural Gas Pipeline Co. of America. 
Natural Gas Pipeline Co. of America 



ST88-5379 

Natural Gas Pipeline Co. of America 

Algonquin Gas Transmission Co. 

Algonquin Gas Transmission Co. 


ST88-5380 

ST88-5381 

— 

ST88-5382 

Panhandle Eastern Pipe Line Co. 


ST88-5383 

ST88-5384 

Panhandle Eastern Pioe Line Co. 


United Gas Pipe Line Co.. 


ST88-5385 

United Gas Pipe Line Co. 


ST68-5386 

United Gas Pipe Line Co.. 


ST88-5387 

United Gas Pipe Une Co...._...__ 


ST88-5388 

Fi P«$o Natural Gas Go. 


ST88-5389 

ST88-5390 

Texas Sea Rim Pipeline. Inc......___ 

Oasis Pipe Une Co....., 

. 

ST88-5391 

Houston Pipe Une Co... 


ST88-5392 

ST88-5393 

Houston Pipe Une Co... 

Houston Pipe Une Co......... 

. 

ST88-5394 

Oasis Pipe Une Co. 


ST88-5395 

Colorado Interstate Gas Co.. 


ST88-5396 

Tennessee Gas Pipeline Co. 


ST88-5397 
ST88-5398 

Tennessee Gas Pipeline Co. 


Tennessee Gas Pipeline Co.... 


ST88-5399 

ST88-6400 

Tennessee Gas Pipeline Co.. 


Tennessee Gas Pipeline Co... 


ST88-5401 

ST88-5402 

ST88-5403 

ST88-5404 

Tennessee Gas Pipeline Co.. 

Northwest Pipeline Corp___ 

Northwest Pipeline Corp... 

Northwest Pipeline Corp.«... 

Mil 

ill 

ST88-5405 

Northwest Pipeline Corp... 


ST88-5406 

Transwestem Pipeline Co.......... 


ST88-5407 

Transwestem Pipeline Co.. 


ST88-5408 

Columbia Gulf Transmission Co. 


ST88-5409 

ST88-5410 

Gas Co. of NM (Div. Public Serv. Co. NM)__ 

Suoonn Pipeline Co....... 

ST88-5411 

Texas Eastern Transmission Corp. 


ST88-5412 

ST88-5413 

Texas Eastern Transmission Corp. 

Texas Eastern Transmission Corp—_ 


ST88-5414 

ST88-5415 

Texas Eastern Transmission Corp. M 


Tennessee Gas Pipeline Co. 


ST88-5416 

ST88-5417 

STB8-5418 

Texas Eastern Transmission Corp. 


Texas Eastern Transmission Corp. 

El Paso Natural Gas Co. 

—.— 

ST88-5419 

Gulf States Pipeline Corp__ 


ST88-5420 

ST08-5421 

ST88-5422 

Webb/Duval Gathers 


Transwestem Pipeline Co_ 

Valero Transmission. L.P___ 


ST88-5423 

ST83-5424 

ST88-5425 

Natural Gas Pipeline Co. of America .. 


Williams Natural Gas Co......... 


Williams Natural Gas Co... 


ST88-5426 

Williams Natural Gas Co.. 


ST88-5427 

Williams Natural Gas Co.........^...«....^. 


ST88-5428 
ST88-5429 
ST88-5430 
ST88-5431 

Williams Natural Gas Co_ 

Williams Natural Gas Co- 

Williams Natural Gas Co__ 

Williams Natural Gas Co....... 


ST88-5432 

Williams Natural Gas Co. 



Recipient 


Philadelphia Gas Works, Inc.... 

Citizens Gas Supply Corp... 

Equitrans, Inc......... 

Rochester Gas & Electnc Corp.— 

City of Batesville.. 

North Alabama Gas District.... 

Elizabethtown Gas Co. 

Union Electric Co.-.—. 

Niagara Mohawk Power Corp.. 

Texaco Gas Marketing, Inc... 

Wisconsin Public Service Corp., et al.......... 

Energy Marketing Exchange. Inc.. 

Mississippi Fuel Co. 

Granite State Gas Transmission, Inc. 

Equitable Gas Co.... 

Superior Natural Gas Corp. 

Amalgamated Pipeline Co. 

Citizens Gas Supply Corp... 

Hardeman-Fayette Utilities... 

Access Energy Corp...... 

Louisiana Natural Gas Pipeline, Inc. 

Superior Natural Gas Corp. 

City of Adamsville. 

Tejas Power Corp........... 

Peoples Gas Light & Coke Co- 

Westar Transmission Co.... 

Central Hudson Gas and Electric Co... 

Commonwealth Gas Co...... 

ANR Gathenng Co. 

Central Illinois Public Service Co. 

Air Products & Chemicals, Inc. 

Eastex Gas Transmission Co. 

Consolidated Fuel Corp... 

Apache Transmission Corp... 

Southwest Gas Corp... 

Apache Transmission Corp. 

El Paso Natural Gas Co... 

Texas Eastern Transmission Corp.. 

Northern Natural Gas Co..... 

El Paso Natural Gas Co. 

El Paso Natural Gas Co.. 

Iowa Public Service Co., et al.... 

Columbia Gas of Ohio, et al...... 

Exxon Corp..... 

Kimball Resources, Inc. 

Mobd Natural Gas, Inc..... 

NGC Intrastate Pipeline Co.... 

Inter con Gas, Inc_____ 

Enron Oil 6 Gas Co. 

Union Oil Co. of CA. 

Northwest Natural Gas Co ____ 

Southern California Gas Co__ 

Llano, Inc____ 

Gas Co. of NM (Div. Public Serv. Co. NM)... 

Consumers Power Co. 

El Paso Natural Gas Co..... 


United Gas Pipe Line Co... 

Columbia Gas of Ohio. Inc... 

East Ohio Gas Co.-.... 

Valero Transmission. L.P. 

Philadelphia Electric Co.. 

Enron Gas Marketing.... 

Commonwealth Gas Co__.._ 

Columbia Gas of Ohio, Inc.. 

Gulf Gas Utilities Co. 

United Gas Pipe Line Co...... 

Natural Gas Pipeline Co. of America. 

Southern California Gas Co.... 

El Paso Natural Gas Co___ 

Midcon Marketing Corp........ 

Mobil Natural Gas, Inc____ 

Delta Gas Resources, Inc... 

Mobil Natural Gas, Inc...... 

American Central Gas Marketing Co..., 

Kansas City Power & Light Co.... 

Associated Natural Gas Co., Inc. 

Heartland Gas Marketing, Inc.... 

Vesta Energy Co.. 


Mountain Iron & Supply Co., 


Date filed 

Sub- 

part 

Expiration 
date 2 

Transpor¬ 
tation rate 
(cents per 
MMBtu) 

8-23-88 

B 



8-23-88 

G-S 



8-23-88 

G 

.................. _ 


8-24-88 

B 



8-24-88 

B 



8-24-88 

B 



8-24-88 

8 


... . 

8-24-88 

B 

..... 


8-24-88 

B 

.... 


8-24-88 

G-S 



8-24-88 

B 

. 


8-24-88 

G-S 



8-24-88 

B 



8-24-88 

G 



8-24-88 

B 



8-24-88 

G-S 



8-24-88 

B 



8-24-88 

G-S 



8-24-88 

B 

■uiiuiniinnim... 


8-24-88 

G-S 



8-24-88 

B 



8-24-88 

G-S 

.. 


8-24-88 

B 



6-25-88 

G-S 



8-25-88 

B 

zzzzz.zzzz. 


8-25-88 

B 



8-25-88 

B 

..«... 


8-25-80 

B 

.. . tl 


8-25-88 

G-S 



8-25-88 

B 



8-25-88 

G-S 



8-25-88 

B 



8-25-88 

G-S 



8-25-88 

B 



8-26-88 

B 



8-26-88 

B 



8-26-88 

C 



8-26-88 

C 



8-26-88 

c 



8-26-88 

c 

zzzzzzzzz 


8-26-88 

c 



8-26-88 

B 

___ 


8-29-88 

B 



8-29-88 

G-S 



8-29-88 

G-S 



8-29-88 

G-S 

zzzz.zzzzzz. 


8-29-88 

B 

ii.iMi.iiiuninm- 


6-29-88 

G-S 



8-26-88 

G-S 



8-26-88 

G-S 



8-26-88 

B 



6-26-88 

B 



8-29-88 

B 



8-29-88 

B 



8-29-88 

B 



8-29-88 

G(HT) 



8-29-88 

C 

01-26-89 

11.00 

8-29-88 

B 



8-29-88 

B 



8-29-88 

B 



6-29-88 

B 



8-29-80 

G-S 



8-29-88 

B 



8-29-88 

B 



8-29-88 

B 

ximiiiifMiumni 


8-29-88 

C 

01-26-89 

15.00 

8-29-88 

C 



8-29-88 

B 



8-30-88 

C 



8-30-88 

G-S 



8-30-88 

G-S 



8-30-88 

G-S 



8-30-88 

G-S 



8-30-68 

G-S 



8-30-88 

G-S 


ZZZZZZ". . 

8-30-88 

G-S 



8-30-88 

G-S 



8-30-88 

G-S 



8-30-88 

G-S 
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Docket No.* and transpocter/seiler 

Recipient 

Date filed 

Sub¬ 

part 

Expiration 
date 1 

Transpor¬ 
tation rate 
(cents per 
MMBtu) 

rroo ANR Pinnline Co 

Consnfirtatr*d Frlison Co. of NY, Inc. _ 

8-30-88 

B 





8-30-88 

B 





8-30-88 

B 




NGC Intrastate Pipeline Co. ... 

8-30-88 

B 





8-30-88 

B 




Seagull 1 ouroana Intrastate Pipeline Co.. 

8-30-88 

B 




Alabama Ga$ Co , et al...... 

8-30-88 

B 




Fast Ohio Gas Co et al ... 

8-30-88 

B 




Alabama Gas Corp , et al..... 

8-30-88 

3 




TPC Pipeline Co. .... 

8-30-88 

B 




Berkshire Gas Co........ 

9-01-88 

B 



ST88-5444 Williams Natural Gas Co....... 

Williams Gas Marketing Co-—. 

8-31-88 

G-S 

.. 

... 


OXY USA, Inc....... 

8-31-88 

G-S 

. 

M IM 


Golden Gas Energies, Inc. 

8-31-88 

G-S 



ST88 5447 WilHams Natural Gas Co. 

National By-Products. Inc.......— 

8-31-80 

G-S 

... 

. 


North Alabama Ga» Distnct . ..... 

8-31-88 

B 




Columbia Gas Transmission Corp. 

8-31-88 

G 




Excel intrastate Pipeline Co. 

8-31-88 

B 




For on Gas Marketing. .. .. 

8-31-88 

G-S 





8-31-88 

B 




Panhandle Eastern Pipe Line Co. 

8-31-88 

C 

01-28-89 

3500 


Public Service Electric and Gas Co«.. 

8-31-88 

B 




Entex Inc ....... 

8-31-88 

B 




Monterey Pipeline Co., et al.. 

8-31-88 

B 




l afayetlo Gas Intrastate Co.. 

8-31-88 

B 




Amalgamated Pipeline Co. 

8-31-88 

B 





8-31-88 

B 



3 1 ilO-3439 umieo Uaa ripo w.......—.................. 

Had son Ga^ Systems, Inn.. 

8-31-88 

G-S 





8-31-88 

B 




Alabama Gas Co., et al........................... 

8-31-88 

B 



CTftA-*UA3 ONG Transmission Co -.... 

Northern Natural Gas Co.... 

8-31-88 

C 

01-28-88 

24.32 

J 1 w .. ......I...... . 

CTQfl Z.AR.A Own Troncmiccinn Cft . 

Natural Gas Pipeline Co. of America... 

8-31-88 

C 

01-28-88 

24.32 

CTna_CLdfiS HMH Transmission Co .............. 

El Paso Natural Gas Co........ 

8-31-88 

C 

01-28-89 

24.32 

crop cicc U/ahh/hnvsil Calfwors 

Natural Gas Pipeline Co. of America... 

8-31-88 

C 



3 1 (>o-04w ttoUO' lAJ»«ii ucnnwoio •••••••••—..•••••••». 

CToo CiT,7 Tn ink lino Cae (Vi 

Kimball Resources, Inc.— 

8-31-88 

G-S 



oiOO-wo/ i runiviii its uuo w.............................................. 

CTDQ CifiO Tonnactofi f,ac Pinnliflfl C/> 

Qtirvirn Gas Co ,,,,,,,,,, .... .. 

9-01-88 

B 



3 I oo“D4osi lennossow udn riporttw . 

QTflft <U7n TonnACcnp Gas Pinnlmft Co 

CNG Transmission Corp. 

9-01-88 

G 



O I DO v | I9iii luoovti vJaj ripviii 

ct op ci 7 i Tannoccon Hoc PionlinA Co 

Columbia Gas Transmission Corp.... 

9-01-88 

G 



o 1 00-3*» i 1 l oilMVaaoO vjcio ri^onno 

ctqq ci7Q Ark la P nfirrtv RosourcPS 

Great River Gas Co. 

9-01-88 

B 



CTftfl IU74 Arila Pnwnu flocmirrAS . 

Oty of Pulaski, Natural Gas Dept. 

9-01-88 

B 



CTnn_Cji7i Arkla Pruimu PMnurcfiS . ... 

Westar Transmission Co............... 

9-01-88 

B 



O 1 ^ WC» LffO’y/ nwVAJrwJ . .. 

CTflR c,<7c ArWin PnArnu Rnsourfjis 

City of Baiesvilie, t .- Tir , rr ..—, 

9-01-88 

B 



o 1 DO J— f J /VMB C.Mu’Vjy noouvil .»»...»«..»»■«.•»..»—««»—»« 

CTQO K.A 7C Tavae Pactnrn Troncmiccirvn Com 

Houston Pipe Line Co. 

9-01-88 

B 



ST88-5477 Texas Eastern Transmission Corp..... 

Northern Indiana Public Service Co..— 

9-01-88 

B 

.. 


0700 C 4 70 Tavoc C qc torn TroncmiCCiAfl fVvn 

Columbia g^q of Ohio Inc .. 

9-01-88 

B 



o 1 O i 6KdS coSiefn » rdnsmi^wii . 

otqo C4 7Q Tava^ TranvniQ<ton Corn 

Sabine Gas Transmission Co...— 

9-01-88 

B 



CTflfl *vdftO 1 IrMlnl Cas Ptoa 1 ioa Co 

Entrade C<yp.,,,■ r .- f ---— 

9-01-88 

G-S 



CTRfl_tUft 1 Tron^r#ir»linon!al Gas PiOA 1 inn Coro 

Consumers power Co . 

8-31-88 

B 



O ' 1 1 ICllwUl'lH^'ltOl 1 ipu Ullv S/Wip 

Nnrrhwp<:t PidaIiha Corn 

Washakie Gatnennq Co...— . ....... 

9-01-88 

G-S 



Q TNrvnnwASt PinoliOA Corn 

Stauffer Wyoming Pipeline Co ....... 

9-01-88 

B 



O 1 OO* llV/t WlVfCW ’ 'KV*" «V VAT y 

ctP iORliPA Cofn ,,,_.. 

Amoco Production Co. ... 

9-01-88 

G-S 



MorthwOSi PiOPliOG Com 

Colorado Interstate Gas Co.... 

9-01-88 

G 



CTpQ_c,i>3a Morthvijost Pmolinn Com 

Dugan Production Co....., 

9-01-88 

G-S 



O • OO*j**Ou pfu' unwt;ai n^viit wv/ 1 w .... 

QTRA.MA7 Trancroi > tinpnt;i1 Haa Pinp Lin© Coro 

T ri-County Natural Gas Co. 

8-31-88 

B 



O 1 Ov OHQr • 1 cl* idvV/f Ur njntul vOO » 'P c *u \A/<p *«••♦••••••••••••••••••*• 

ctoo cmQQ TronoYinitnAntol Hac Ploa 1 to© Pjyn 

Monterey Pipeline Co .,.. 

8-31-88 

B 



O 1 DO-D^oO 1 lanbCU'iii. »tJflUil Uda » i-Mro ..... 

QTAA.^iAQ TrAncYiotiru^nlAl fioA PtO© Lin© CofD 

Commission of Public Works. Laurens.- 

8-81-88 

B 



O 1 00"%r*0d 1 fdiiaw* lU'iviitcii v*oo » V'' ... 

ST88-5490 Transcontinental Gas Pipe Line Corp. 

Commonwealth Gas Pipeline Corp... 

8-31-88 

B 

. 

. .- 

< >T8A_ c yAQ 1 CMG Transmission Com __ 

American Steel & Wire. .. 

8-31-88 

G-S 



^TW-^AO? PNG Transmission Com 

Consolidated Fuel Corp ___— 

8-31-88 

G-S 



O ‘ 3v V1 “\J t 1 Q! lOf'tiaatv** VA/t 

r~Tflfl.iUQ'l CNG Transmission Com 

Ohio Marketing Corp__ _ _ - 

8-81-88 

G-S 



O DO —O v'ivJ i vm . . 

c: tra_SAQ«1 CNG Transmission Com 

CNG Trading Co. .. . 

8-31-88 

G-S 



ST88-5495 CNG Transmission Corp ...... . . . . 

Pipeline Marketing . 

8-31-88 

G-S 



*?TftA-*iAQfi CNG Transmission Com 

Kogas Inc ........... 

8-31-88 

G-S 



O I Ov s^fuU L/I1V4 1 • dl ID< 1 lluOfU* 1 VA/' \J 

STflft-*ulQ7 CNG Transmission Com 

Tennessee Gas Pipeline Co.... .-.... 

8-31-88 

G 



CNG Trar smission Com 

P & N Energy Services .. . 

8-81-88 

G-S 



ST88-5499 CNG Transmission Corp ... 

James River Corp. ._. 

8-31-88 

G-S 



ST88-5500 CNG Transmission Co*p ...... rr . 

Resource Group. Inc .. 

8-31-88 

G-S 



qTftfl-8501 CNG Transmission CofD 

Ladd Gas Marketing.-. 

8-31-88 

G-S 



w l Ou JJu 1 L/l *vl 1 i€lf lOt'Wa^wi • y* ... 

ST88-5502 CNG Transmission C<yp ... 

Kogas Inc .... 

8-31-88 

G-S 



croc cc/ya CNG Transmission Com 

Koqes Inc . 

8-31-88 

G-S 



U 1 OO—J VMVJ f 1 dl 1 

QTfto_ssrwi CNG T ransmtssion Coro . .. 

Reliance Gas Maketing Co . .. .................. 

8-31-88 

G-S 



STAft-S'Vlfi Northwest Pioeline Com 

Blackwood & Nichols Co . .._ 

6-31-88 

G-S 



O I (Xr^9 juw nv/i uiivuji riywiuw vaa y# .... 

Northwest Pioelir.e Com ... 

Mendian Oil Inc ...-.. 

8-01-88 

G-S 



O 1 CKr JsAAJ 9wKJt U Intwl » i^ill IU .... 

ST88-5507 Nodhwest Pipeline Corp 

First Zone Production, Inc.. 

8-31-88 

G-S 










Below are two petitions for rate approval. They are noticed at this time to give interested parties the appropriate 150-day comment period. 


ST88-3008 Tekas Corp_______ Northern Natural Gas Co 


J 


8-01-88 I C 


12-29-88 


40.00 
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Docket No. 1 and transporter/seller 

Recipient 

Date filed 

Sub¬ 

part 

Expiration 
date * 

Transpor¬ 
tation rate 
(cents per 
MMBtu) 

ST88-4082 TekasCorp. ... .... 

Northern Natural Gas Co. 

8-01-88 

C 

12-29-88 

40.00 


Notice Requesting Supplemental Comments. 50 FR 42,372. 10/18/85). ^ ° Mule and 

'"' ras ' a ' afi,pe,,no 80 °9 h ' Commission approval of its transportation rate pursuant to section 284.123(b)(2) of the Commission's Regulations (18 CFR 
284.123(B)(2)). Such rates are deemed fair and equitable if the Commission does not take action by the date indicated. 


[FR Doc. 88-25327 Filed 11-1-88:8:45 am] 

BILLING COOt 6717-01-M 


[Docket No. CS87-16-000, et al.) 

DEKALB Energy Co. (Depco, Inc.) et 
al.; Applications For Small Producer 
Certificates 1 

October 31.1988. 

Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to section 7(c) of 
the Natural Gas Act and § 157.40 of the 
Commission's Regulations thereunder 
for a small producer certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of 
natural gas in interstate commerce, all 
as more fully set forth in the 
applications which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
November 14,1988, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petiton to 
intervene in accordance with the 
Commission’s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

‘Thii notice does not provide for consolidation 
for hearing of the several matters covered herein. 


Docket No. 

Date Filed 

Applicant 

CS67-16-000.... 

10-12-88 ‘... 

DEKALB Energy 
Company, (Depco. 
Inc.). 110 

Sixteenth Street, 
Suite 1000, 

Denver, CO 

60202. 

CS72-512. 

10-19-88*... 

Pegasus Holding 
Corp., (Gross 
Petroleum Corp.), 
407 N. Big Spring, 
Suite 200. 

Midland. TX 

79701. 

CS77-541-001.. 

10-3-88*. 

Marsh Operating 
Company and 
Tecovas. L.P. 

(Tom F. Marsh), 
P.O. Box 460, 
Dallas. TX 75221. 

CS88-100-000.. 

9-30-88. 

EP Operating 
Company, 1817 
Wood Street. 
Dallas. TX 75201. 

CS69-1-000. 

10-17-88. 

The Bovatrd Supply 
Company, P.O. 

Box 2590, Tulsa, 
OK 74102. 


‘By letter dated October 11. 1988. Applicant 
states that on August 31. 1988, Depco, Inc. was 
merged into its parent corporation, DEKALB Corpo¬ 
ration. Applicant further states that effective Septem¬ 
ber 6. 1988, DEKALB Corporation changed its name 
to DEKALB Energy Company. Applicant requests 
that the small producer certificate issued to Depco. 
Inc. in DocKet No. CS67-16 be redesignated under 
the name of DEKALB Energy Company. 

1 By letter dated October 8. 1988, Applicant states 
that by amendment to Gross Petroleum Corp ’s Arti¬ 
cles of Incorporation, adopted by the shareholders 
on March 7. 1988. the name of Gross Petroleum 
Corp. was changed to Pegasus Holding Corp. Appli¬ 
cant requests that the small producer certificate 
issued to Gross Petroleum Corp. in Docket No. 
CS72-512 be redesignated under the name of Pega¬ 
sus Holding Corp. 

•By letter dated September 26. 1988, Applicant 
advises that Tom F Marsh has formed several new 
entities, one being Marsh Operating Company. Appli¬ 
cant requests that the small producer certificate 
issued in Docket No. CS77-541 be transferred from 
Tom F. Marsh, as individual, to Marsh Operating 
Company, a Texas General Partnership, whose gen¬ 
eral partners are Marsh Investments Management 
Corp. and TFMOC, Inc. In addition, Applicant states 
that Tom F. Marsh has formed another new entity. 
Tecovas, LP., a Texas Limited Partnership, whose 
general partners are James C. Crain and Marsh 
Investments Management Corp. 


(FR Doc. 88-25323 Filed 11-1-88; 8:45 am) 

BILUNG CODE 6717-01-14 


[Docket No. MT89-2-000] 

Carnegie Natural Gas Co.; Proposed 
Changes in FERC Ga3 Tariff Pursuant 
to Order No. 497 

October 27,1988. 

Take notice that on October 11.1988, 
Carnegie Natural Gas Company 
tendered the following tariff sheets for 
filing in the captioned docket pursuant 
to Order No. 497 and § 250.16 of the 
Commission's Regulations as part of its 
FERC Gas Tariff, First Revised Volume 
No. 1: 

Second Revised Sheet No. 94a 
Original Sheet Nos. 94b through 94i 
Second Revised Sheet No. 98 
Second Revised Sheet No. 99 
Third Revised Sheet No. 121 
Second Revised Sheet No. 122 
Any person desiring to be heard or to 
protest the subject filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capital Street. NE.. 
Washington, DC 20246, in accordance 
with 18 CFR 385.214. All such motions or 
protests must be filed by November 3, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25320 Filed 11-1-88; 8:45 am) 

BILLING CODE 6717-01-M 


(Project No. 2541 North Carolina] 

Cascade Power Co.; Intent To File an 
Application for a New License 

October 28,1988. 

Take notice that on October 13,1988, 
Cascade Power Company, the existing 
licensee for the Cascade Hydroelectric 
Project No. 2541, filed a notice of intent 
to file an application for a new license, 
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pursuant to section 15(b)(1) of the 
Federal Power Act (Act), 16 U.S.C. 808, 
as amended by section 4 of the Electric 
Consumers Protection Act of 1986, Pub. 

L. 99-495. The original license for Project 
No. 2541 was issued effective January 1, 
1986. and expires December 31,1993. 

The project is located on the Little 
River, a tributary of the French Broad 
River, in Transylvania County, North 
Carolina. The principal works of the 
Cascade Project include a concrete arch 
dam, 60 feet high and 300 feet long; a 
reservoir of 100 acres; a 1,125-foot-long 
penstock with a surge tank; a 
powerhouse with an installed capacity 
of 875 kw; a transmission line 
connection; and appurtenant facilities. 

Pursuant to section 15(b)(2) of the Act, 
the licensee is required to make 
available certain information described 
in Docket No. RM87-7-000, Order No. 
496 (Final Rule issued April 28.1988). A 
copy of this Docket can be obtained 
from the Commission’s Public Reference 
Branch, Room 1000, 825 North Capitol 
Street, NE., Washington, DC 20428. The 
above information as described in the 
rule is now available from the licensee 
at 225 East Main Street, P.O. Box 1137, 
Brevard, NC 26712, Attn: Mr. Charles 
Pickelsimer, Jr. 

Pursuant to section 15(c)(1) of the Act, 
each application for a new license and 
any competing license applications must 
be Filed with the Commission at least 24 
months prior to the expiration of the 
existing license. All applications for 
license for this project must be filed by 
December 30,1991. 

Lois D. Cashell. 

Secretary. 

|FR Doc. 88-25321 Filed 11-1-88; 8:45 am) 

BILLING COOE 6717-01-11 


I Project No. 2590 Wisconsin] 
Consolidated Water Power Co.; Intent 
to File an Application for a New 
License 

October 28,1988. 

Take notice that on June 28,1988, 
Consolidated Water Power Company, 
the existing licensee for the Wisconsin 
River Division Hydroelectric Project No. 
2590, Filed a notice of intent to file an 
application for a new license, pursuant 
to section 15(b)(1) of the Federal Power 
Act (Act). 16 U.S.C. 808, as amended by 
section 4 of the Electric Consumers 
Protection Act of 1986, Pub. L 99-495. 
The original license for Project No. 2590 
was issued effective July 1,1943, and 
expires June 30.1993. 

The project is located on the 
Wisconsin River in Portage County, 
Wisconsin. The principal works of the 
Wisconsin River Project include a 
concrete dam; a reservoir of 80 acres; a 


powerhouse with an installed capacity 
of 6,341 kW; and appurtenant facilities. 
Energy generated is utilized in the 
adjacent paper mill owned by 
Consolidated Papers, Inc. 

Pursuant to section 15(b)(2) of the Act, 
the licensee is required to make 
available certain information described 
in Docket No. RM87-7-000, Order No. 
496 (Final Rule issued April 28,1988). A 
copy of this Docket can be obtained 
from the Commission’s Public Reference 
Branch, Room 1000, 825 North Capitol 
Street. NE., Washington, DC 20426. The 
above information as described in the 
rule is now available from the licensee 
at 231 First Avenue North, Wisconsin 
Rapids. WI 54495-8050. 

Pursuant to section 15(c)(1) of the Act, 
each application for a new license and 
any competing license applications must 
be filed with the Commission at least 24 
months prior to the expiration of the 
existing license. All applications for 
license for this project must be filed by 
December 30,1991. 

Lois D. Cashel], 

Secretary. 

[FR Doc. 88-25322 Filed 11-1-88; 8:45 am) 

BILUNG COOE 6717-01-M 


(Docket Nos. RP85-58-022 and TA85-1-33- 
011J 

El Paso Natural Gas Co., Compliance 
Filing 

October 31,1988. 

Take notice that El Paso Natural Gas 
Company (“El Paso”), on October 24, 
1988, tendered for filing in compliance 
with the Federal Energy Regulatory 
Commission’s (“Commission”) letter 
order dated September 30,1988 at 
Docket Nos. RP85-58-021 and TA85-1- 
33-010, et qL and with ordering 
paragraph (B) of the Commission’s order 
issued May 18,1988 at Docket Nos. 
TA85-1 -33-004, TA84-1-33-011, and 
TA84-2-33-013, certain tariff sheets 
which reflect a reduction in 
jurisdictional sales rates. Such tariff 
sheets are identified on the attached 
appendix, for inclusion in El Paso’s 
FERC Gas Tariff, Original Volume No. 1. 
First Revised Volume No. 1, Third 
Revised Volume No. 2 and Original 
Volume No. 2A. 

El Paso states that by letter order 
dated September 30,1988, at Docket 
Nos. RP85-58-021 and TA85-1-33-010, 
et al. t the Commission rejected El Paso’s 
tariff sheets filed August 17,1988 in 
compliance with ordering paragraph (B) 
of the Commission’s May 18,1988 order. 
Such tariff sheets reflected the rate 
impact of deducting deferred income 
taxes related to El Paso’s company- 
owned production that was repriced 


from a cost of service basis to NGPA 
prices effective October 1,1983, from 
rate base. 

El Paso states the September 30.1988 
letter order directed it to refile tariff 
sheets along with detailed supporting 
workpapers utilizing the appropriate 
rate of return to compute the rate 
reduction for the Docket No. RP82-33- 
000 rate period and eliminate the 
adjustment for the amortization of 
unfunded Federal and state income tax 
liability (South Georgia add-back) used 
in computing the impact on income 
taxes for each rate period. 

El Paso states that it has recalculated 
the dollar amount attributable to the 
time value of the average of the deferred 
tax reserve for each period of time 
involving Docket Nos. RP82-33-000. 
RP85-58-000, and RP88-44-000 as 
directed by the September 30,1988 letter 
order. 

Copies of El Paso’s Filing were served 
upon all parties of record in Docket Nos. 
RP85-58-000 and TA85-1-33-000 and 
otherwise upon all interstate pipeline 
system customers of El Paso and all 
interested state regulatory commissions. 

Any person desiring to be herd or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s Rules and 
Regulations. All such motions or 
protests should be filed on or before 
November 7.1988. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public Reference 
Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 86-25395 Filed 11-1-88; &45 am] 
BILUNG COOE 6717-01-M 


[Docket No. TM89-1-81-0001 
Interstate Power Co.; Filing 

October 28.1988. 

Take notice that on October 24. I960, 
Interstate Power Company (Interstate 
Power) submitted the tariff sheet listed 
below: 

First Revised Volume No. 2 

First Revised Sheet No. 19 replacing 
Original Sheet No. 19. 
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Interstate Power states it submits the 
tariff sheet to revise the rate Interstate 
charges to recover tiie annual charges 
assessed by the Commission pursuant to 
Part 382 of the Commission’s 
regulations. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE„ Washington, 
DC 20426. in accordance with §§ 385.211 
and 385.214. All such motions or protests 
must be filed on or before November 7, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25396 Filed 11-1-88; 8:45 am) 

BILLING COOE 6717-01-*! 


[Project No. 2677-0021 

City of Kaukauna, Wl; Issuance of 
Annual License 

October 2a 1988. 

On August 29,1980, the City of 
Kaukauna, Wisconsin, licensee for the 
Badger-Rapide Croche project No. 2677, 
filed an application for a new license 
pursuant to the Federal Power Act and 
the Commission’s regulations 
thereunder. Project No. 2677 is located 
on the Fox River in Outagamie County, 
Wisconsin. 

The license for Project No. 2877 was 
issued for a period ending October 31, 
1988. In order to authorize the continued 
operation and maintenance of the 
project pending Commission action on 
the licensee's application, an annual 
license must be issued to the City of 
Kaukauna pursuant to section 15(a) of 
the Federal Power Act, 16 U.S.C. 808(a). 

Take notice that an annual license is 
issued to the City of Kaukauna, 
Wisconsin for a period effective 
November 1,1988, to October 31,1989, 
or until the issuance of a new license for 
the project, whichever comes first, for 
the continued operation and 
maintenance of Project No. 2677, subject 
to the terms and conditions of the 
original license. 

Take further notice that if issuance of 
a new license does not take place on or 
before October 31,1989, an annual 
license will be issued each year 
thereafter, effective November 1, of each 
year, until such time as new license is 


issued, without further notice being 
given by the Commission. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25326 Filed 11-1-88; 8:45 am) 

BILUNG COOE 6717-01-*! 


[Docket No. TA88-4-37-003J 

Northwest Pipeline Corp^ Supplement 
to Compliance Filing 

October 27,1988. 

Take notice that on October 12,1988, 
Northwest Pipeline Corporation 
(Northwest) filed a supplement to its 
September 2,1988, compliance filing in 
the referenced docket. Northwest states 
that the information details the 
calculation of revenue credits 
associated with the transportation of 
volumes of gas over 65 million MMBtu 
during the period extending from May 1, 
1986 through April 30,1987. Northwest 
further states that in compiling this 
information, Northwest corrected 
certain minor errors that had been made 
in the original calculation. It is stated 
that these corrections reduce the amount 
of the refund shown on Schedule A of 
Northwest’s filing by $1,788 but that 
such reduction is so small that the 
calculation of the revised surcharge rate 
is unchanged. 

Any person desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20420, in accordance with § § 385.214 
and 385.211 of the Commission’s 
regulations. All such motions or protests 
should be filed on or before November 4, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25324 Filed 11-1-88; 8:45 am) 

BILLING COOE 6717-01-*! 


[Docket No. RP89-4-001] 

Tennessee Gas Pipeline Co.; Filing 

October 28,1988. 

Take notice that on October 24,1988, 
Tennessee Gas Pipeline Company 
(Tennessee) tendered for filing the 
following revised tariff sheets in Second 


Revised Volume No. 1 of its FERC Gas 
Tariff to be effective November 16,1988: 
Substitute Original Sheet No. 109A 
Third Substitute Third Revised Sheet 

No. 115 

Tennessee states that the purpose of 
this filing is to revise Original Sheet No. 
109A and Second Substitute Third 
Revised Sheet No. 115 that were filed on 
October 17,1988 in order to clarify 
Tennessee’s policy on construction of 
facilities associated with rendering 
transportation services under Rate 
Schedules IT and FT-A. In particular, 
the revised tariff sheets clarify that 
Tennessee will construct the identified 
facilities under the authorization 
provided in Part 157 of the Commission’s 
regulations or where no prior 
Commission approval is required to 
cosntruct such facilities. For all other 
types of facilities, Tennessee will file 
section 7(c) applications which the 
Commission and other parties will be 
able to review on a case-by-case basis. 

Tennessee states that copies of its 
filing are available for inspection at its 
principal place of business in the 
Tenneco Building, Houston, Texas and 
have been mailed to all affected 
customers. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before November 7, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25397 Filed 11-1-88; 8:45 amj 

BILUNG CODE 6717-01-4! 


[Docket Nos. RP88-80-011 and RP88-251- 
002 ] 

Texas Eastern Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

October 31.1988. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on October 24,1988 tendered 
for filing as part of its FERC Gas Tariff, 
Fifth Revised No. 1. six copies of the 
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tariff sheets listed on Appendix A to this 
filing. 

Texas Eastern states that the purpose 
of this filing is to file revised tariff 
sheets to (1) establish the procedures 
pursuant to which Texas Eastern will 
recover a portion of United Gas Pipe 
Line Company’s (United) take-or-pay 
charges as proposed by United in 
Docket No. RP88-264, (2) to track 
modifications to Southern Natural Gas 
Company’s, (Southern) flowthrough of 
United’s take-or-pay charges in 
Paragraph (B) of the Commission’s order 
issued October 7,1988 in Docket No. 
RP88-251-000. 

(1) Texas Eastern Docket No. RP88-80 
Relating to United Docket No. RP88-264 

The tariff sheets proposed for filing in 
Item 1 of Appendix A are being filed 
solely to track United’s take-or-pay 
charges proposed to be billed to Texas 
Eastern by United in their filing made on 
September 30,1988 in Docket No. RP88- 
264. Third Revised Sheet Nos. 52 through 
55 set forth the principal amount plus 
the allocation factor for carrying costs 
that each Texas Eastern customer will 
be required to pay in order to recover 
United’s and Texas Gas Transmission 
Corporation’s (Texas Gas) portion of 
United’s take-or-pay charges billed to 
Texas Eastern in Docket No. RP88-27 
and United’s take-or-pay charges billed 
to Texas Eastern in Docket No. RP88- 
264. Workpapers setting forth Texas 
Eastern’s determination of the allocation 
factor for the principal amount (which 
includes a predetermined carrying 
charge) and a breakdown of the total 
and monthly principal amounts (which) 
include a predetermined carrying 
charge) each Texas Eastern customer 
will be required to pay are set forth 
under Appendix B to this filing. 

(2) Texas Eastern Docket No. RP88-80 
Relating to Southern Docket No. RP88- 
229 

Pursuant to ihe allocation 
Methodology proposed by Southern in 
Docket No. RP88-229-001, Southern 
proposes to bill and recover from Texas 
Eastern an aggregate principal amount 
of $1,994, 848 which excludes 
amortization interest, by means of a 
monthly charge including amortization 
interest of $48,249 for the first year of a 
five year period commencing September 
1,1988. 

The tariff sheets listed in Item 2 of 
Appendix A are being filed in 
compliance with Section 31 of the 
General Terms and Conditions of Texas 
Eastern's FERC Gas Tariff, Fifth Revised 
Volume No. 1 and the Commission's 
order issued September 18,1988 in 
Texas Eastern’s Docket No. RP88-0O- 


007. The tariff sheets proposed for filing 
herein are being filed solely to track the 
modifications proposed by Southern on 
September 15.1988 in Docket No. RP88- 
229-001. Sheet Nos. 84 through 87 set 
forth the principal amount plus the 
allocation factor for carrying costs that 
each Texas Eastern customer will be 
required to pay in order to recover 
Southern’s flowthrough of United take- 
or-pay charges in Docket No. RP88-229- 
001 billed to Texas Eastern by Southern. 
Workpapers setting forth Texas 
Eastern’s determination of the allocation 
factor for the total principal amount 
(which excludes a predetermined 
carrying charge) and a breakdown of the 
monthly principal amounts (which 
include a predetermined carrying 
charge) each Texas Eastern customer 
will be required to pay are set forth 
under Appendix C. 

(3) Texas Eastern Docket No. RP88-251 
Relating to Texas Gas Docket No. RP88- 
230 

Paragraph (B) of the Commission’s 
order issued October 7,1988 Docket No. 
RP88-251-000 requires Texas Eastern to 
file, within 15 days of the date of the 
order, a revised Sheet No. 483D which 
contains tariff language giving 
customers whose service has been 
abandoned after September 9,1988. the 
option to pay in a lump sum or to 
continue to pay over the amortization 
period. The tariff sheet proposed for 
filing in Item 3 of Appendix A reflects 
the aforementioned modifications. 

The tariff sheets are proposed to 
become effective as of the dates 
proposed on Appendix A. 

Copies of the filing were served on 
Texas Eastern’s jurisdictional customers 
and interested state commissions. In 
addition, Texas Eastern is mailing a 
copy of this filing to all parties of record 
in Docket Nos. RP88-80 and RP88-251. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street N.E., Washington, 
DC 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before November 7,1988. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-25398 Filed 11-1-88; 8:45 am] 

BILUMO CODE S717-01-4A 


[Docket No. CP89-59-000] 

Texas Gas Transmission Corp.; 
Application October 28,1988. 

Take notice that on October 14,1988, 
Texas Gas Transmission Corporation 
(Texas Gas), P.O. Box 1160, Owensboro, 
Kentucky 42302, filed in Docket No. 
CP89-59-000 an application pursuant to 
sections 7(b) and 7(c) of the Natural Gas 
Act for permission and approval to 
decrease the contract demands of nine 
(9) existing customers and increase the 
contract demands of eight (8) existing 
customers, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Texas Gas states that the contract 
demand adjustments are the result of 
nominations of new daily volume levels 
which Texas Gas afforded its customers 
in conjunction with its pending rate 
increase filed in Docket No. RP88-115- 
000. It is said that three (3) of the nine 
(9) customers requesting decreases 
intend to convert all or a portion of such 
decrease to firm transportation on the 
Texas Gas System. 

Pursuant to 18 CFR 284.10(d)(2) the 
exercise of the customer's option to 
convert constitutes consent to the 
proposed abandonment. Accordingly, 
any person desiring to be heard or any 
person, other than the converting 
customers, desiring to make any protest 
with reference to said application 
should on or before November 18,1988, 
file with the Federal Energy Regulatory 
Commission, Washington, DC 20426, a 
motion to intervene or a protest in 
accordance with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
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Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act and the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to invervene is 
filed within the time required herein, if 
♦he Commission on its own review of the 
matter finds that a grant of the 
certificate, and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Texas Gas to appear or 
be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 85-25325 Filed 11-1-88; 8:45 am] 
BILLING CODE 6717-01-11 


FEDERAL COMMUNICATIONS 
COMMISSION 


(Mass Media Bureau Docket No. 88-420; 
FCC 88-2801 

Order to show Cause, Hearing 
Designation Order, and Notice of 
Apparent Liability in the Matter of 
Black Television Workshop of Los 
Angeles, Inc., Permittee of 
Noncommercial Educational Television 
Station KEEF-TV, Los Angeles, CA 

agency: Federal Communications 
Commission (FCC). 
action: Order to show casue. hearing 
designation order, and notice of 
apparent liability. 

address: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 

SUPPLEMENTARY INFORMATION: This i8 a 
summary of the Commission’s Order to 
Show Cause, Hearing Designation 
Order, and Notice of Apparent Liability 
in Mass Media Bureau Docket 88-420. 
FCC 88-280, Adopted August 16,1988, 
and Released September 12.1988. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 

1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission’s copy contractor, 
International Transcription Service, 


(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DC 20037. 

Summary of Order to Show Cause, 
Hearing Designation Order, and Notice 
of Apparent Liability 

1. In this Order, we designate for 
hearing several applications filed on 
behalf of Black Television Workshop of 
Los Angeles, Inc. (BTW), permittee of 
noncommercial television station KEEF- 
TV, Los Angeles, California, and order 
BTW to show cause why its permit 
should not be revoked. As a result of a 
dispute over control of BTW, 
information has come to our attention 
that raises substantial and material 
questions about BTW’s qualifications to 
be a permittee or licensee. 

2. The hearing shall determine 
whether control of BTW was transferred 
without Commission approval, or 
exercised by persons not authorized to 
do so, in violation of section 310(d) of 
the Comminications Act; whether the 
Commission was purposefully misled as 
to the true ownership and control of 
BTW; whether and to what extent the 
failure to file timely ownership reports 
amended articles of incorporation, 
bylaws, and other agreements or 
documents reflecting ownership and 
control of the permittee, are attributable 
to the actions or inactions of Mary 
Woodfork, Clint Wilson, Gary Cordell, 
Roy Campanella, Jr., Linda Pate, Titilola 
Payne Parker, Jerrome Duncan, Rosa 
Ware, Booker T. Wade, Jr., Gwendolyn 
May, Hope S. Smith, or others presently 
or formerly associated with BTW. 

3. In light of the evidence adduced 
pursuant to the foregoing issues, the 
hearing shall determine whether 
revocation of the permit is warranted; 
whether BTW’s pending applications for 
modification of construction permit, 
license to cover construction permit, and 
special temporary authority, should be 
granted; or whether an order of 
forfeiture should be issued. 

4. The Order also grants special 
temporary authority for the station to 
resume operations under the direction 
and supervision of those eight persons 
who were represented to be BTW’s 
original Board of Directors, upon the 
submission of proposed bylaws to the 
Mass Media Bureau within 20 days of 
release of the Order . 

5. Those individuals specifically 
named above in paragraph 2 of this 
summary are made parties to this 
proceeding. 

Federal Communictions Commission. 

Donna R. Searcy, 

Secretary. 

[FR Doc. 88-25294 Filed 11-1-88; 8:45 am) 
BILUNG CODE 6712-01 -U 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement^) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary. Federal 
Maritime Commission. Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 202-010636-050. 

Title : U.S. Atlantic-North Europe 
Conference. 

Parties: 

Atlantic Container Line, B.V. 

Orient Overseas Container Container 
Line (UK) Ltd. 

Hapag-Lloyd AG 

Sea-Land Service, Inc. 

A. P. Moller-Maersk Line 

Gulf Container Line (GCL), B.V. 

P & O Containers (TFL) Limited 

Compagnie Generale Maritime (CGM) 

Nedlloyd Lijnen, B.V. 

Synopsis: The proposed modification 
would enlarge the exception to the 
restrictions of Article 17.1 to include the 
carriage of non-containerizable cargo in 
vessels operated by a member's related 
company from any port in South 
Carolina, Georgia, and Florida not 
served by roll-on/roll-off vessels of that 
member. 

Agreement No.: 207-011144-003. 

Title: Australia-New Zealand Direct 
Line Service Agreement (“the Service”). 

Parties: 

Pacific Australia Direct Line (“PAD”) 

Australia-New Zealand Container 
Line (“ANZCL”) 

Synopsis: Under the terms of the 
proposed amendment a company known 
as Australia-New Zealand Container 
Line S.A. (’’ANZCL S.A.”) will replace 
ANZCL as a party to the Service. The 
amendment would also provide that any 
arbitration under the terms of the 
agreement would take place in Paris and 
that the agreement would be subject to 
the laws of France. Finally, the 
amendment would add as parties to the 
Service Societe Navale et Commercial 
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DELMAS-VIELJEUX, the sole owner of 
ANZCL S.A., and Compagnie Generale 
Maritime, owner of a fifty percent 
interest in PAD Line. 

Agreement No.: 217-011218. 

Title : Australia-New Zealand Direct 
Line/Hyundai Australia Direct Line 
Space Charter. 

Parties: 

Australia-New Zealand Direct Line 
("ANZDL") 

Hyundai Australia Direct Line 
("HADL") 

Synopsis: The proposed Agreement 
would authorize ANZDL to charter 
space on vessels operated by HADL in 
the trades between ports in Australia 
and ports on the West Coast of North 
America. 

Agreement No.: 232-011217. 

Title: P & O Containers (TFL) Limited. 
Nedlloyd Lijnen, B.V., Sea-Land Service. 
Inc./Compania Transatlantics Espanola. 
S.A. Space Charter Agreement d/b/a 
11171/CTE Space Charter. 

Parties: 

P & O Containers (TFL) Limited 
('T1171 Party") 

Sea-Land Service, Inc. ("11171 Party") 

Nedlloyd Lijnen, B.V. ("11171 Party") 

Compania Trasatlantica Espanola, 
S.A. ("CTE") 

Synopsis: The proposed agreement 
would authorize the 11171 partie s to 
charter space on their vessels to CTE in 
the trade between ports on the U.S. East 
Coast (excluding Florida), and 
Mediterranean ports in Italy. France and 
Spain. The parties would also be 
authorized to agree upon restrictions on 
resale of chartered space, restrictions on 
use of non-11171 vessels in the trade, 
rights to carry certain government 
preference cargoes reserved to national- 
flag lines, and the withdrawal of vessels 
from CTE's service. 

By Order of the Federal Maritime 
Commission. 

Joseph C. Polking. 

Secretary. 

Dated: October 27.1988. 

(FR Doc. 88-25275 Filed 11-1-88; 845 am) 
billing code •730~om* 


FEDERAL RESERVE SYSTEM 

Barnett Banks, Inc., et a!.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 


company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
November 23,1988. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: 

1. Barnett Banks, Inc., Jacksonville, 
Florida; to merge with FMB Financial 
Holdings, Inc., Fayetteville. Georgia, and 
thereby indirectly acquire Farmers & 
Merchants Bank, Fayetteville. Georgia. 

B. Federal Reserve Bank of St Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St Louis, Missouri 83168. 

1. Cordova Bancshares, Inc., 

Memphis, Tennessee; to become a bank 
holding company by acquiring at least 
92.5 percent of the voting shares of 
Cordova Bank & Trust Co., Cordova, 
Tennessee, a de novo bank. 

Board of Governor of the Federal Reserve 
System, October 27.1988 
|ames McAfee. 

Associate Secretary of the Board. 

[FR Doc. 88-25277 Filed 11-1-88; 845 am) 

BILUNG CODE 6210-01-* 


William E. Hathorn; Change In Bank 
Control; Acquisitions of Shares of 
Banks or Bank Holding Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
5 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 


processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than November 16,1988. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck. Vice President) 104 
Marietta Street NW., Atlanta. Georgia 
30303: 

1 . William E. Hathorn, Prentiss. 
Mississippi; James A. Tatum, 
Hattiesburg, Mississippi; Forrest Wood, 
Jr., Hattiesburg, Mississippi; G. Richard 
Muton, Jr.. Hattiesburg, Mississippi; John 
Fraiser, Greenwood, Mississippi; L 
Craig Ratliff, Hattiesburg, Mississippi; to 
each acquire 10 percent for a total of 60 
percent of the voting shares of Walthall 
Capital Group, Ltd., Tylertown, 
Mississippi, and thereby indirectly 
acquire Walthall Citizens Bank, 
Tylertown, Mississippi. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco. California 94105: 

1. Anthony R. Di Giovanni, San 
Clemente, California; to retain 22.2 
percent of the voting shares of Mariners 
Bancorp, San Clemente, California, and 
thereby indirectly acquire Mariners 
Bank, N.A., San Clemente, California. 

Board of Governor of the Federal Reserve 
System. October 27,1988 
James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-25278 Filed 11-1-88 845 am] 
BILUNG COOC 6210-01-II 


The National Bank of Washington; 
Corporation to do Business Under 
Section 25(a) of the Federal Reserve 
Act 

An application has been submitted for 
the Board's approval of the organization 
of a corporation to do business under 
section 25(a) of the Federal Reserve Act 
("Edge Corporation"), The Edge 
Corporation would operate as a 
subsidiary of the applicant. The factors 
that are to be considered in acting on 
the application are set forth in § 211.4(a) 
of the Board's Regulation K (12 CFR 
211.4(a)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank listed for 
that notice. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identify specifically any 
questions of fact that are in dispute, and 
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summarize the evidence that would be 
presented at a hearing. Any person 
wishing to comment on the application 
should submit views in writing to be 
received not later than November 16, 
1988. 

A. Board of Governors of the Federal 
Reserve System (William W. Wiles, 
Secretary) Washington, DC 20551: 

1. The National Bank of Washington, 
Washington, DC; to establish a 
corporation to be known as NBW 
International Banking Corporation, 
Miami, Florida. This application may be 
inspected at the Federal Reserve Bank 
of Richmond. 

Board of Governors of the Federal Reserve 
System, October 27,1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-25279 Filed 11-1-88; 8:45 am] 

BILLING CODE 6210-01-41 


The Sanwa Bank, Ltd.; Application to 
Engage de novo in Permissible 
Nonbanking Activities 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in 8 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 


hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than November 23, 
1988. 

A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. The Sanwa Bank, Limited, Osaka, 
Japan; to engage de novo through its 
subsidiary, Sanwa-BGK Securities Co., 
L.P., New York, New York, in making, 
acquiring, or servicing loans or other 
extensions of credit (including issuing 
letters of credit and accepting drafts) for 
Sanwa-BGK’s account or for the account 
of others pursuant to § 225.25(b)(1) (iii) 
and (iv) of the Board’s Regulation Y. 

Board of Governors of the Federal Reserve 
System, October 27,1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-25280 Filed 11-1-88; 8:45 am] 
BILUNG CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Advisory Commission; Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following national advisory body 
scheduled to meet during the month of 
October 1988: 

Name: Secretary’s Commission on 
Nursing 

Date: Friday. November 18,1988 
Time: 8:30 a.m. 

Place: Room 727A, Hubert H. Humphrey 
Building, 200 Independence Avenue 
SW., Washington, DC 
Purpose: Secretary’s Commission on 
Nursing will advise the Secretary of 
Health and Human Services on how the 
public and private sectors can work 
together to address problems and 
implement solutions regarding the 
supply of active registered nurses. The 
Commission will also consider the 
recruitment and retention of nurses in 
the U.S. Public Health Service, the 
Veterans Administration and the 
Department of Defense. As appropriate 
for its work, the Commission will 
consider the findings of studies which 
are relevant to the development of a 
multi-year action plan for 
implementation by the public and 
private sectors. 


The agenda for the November 18 
meeting will consist of discussion and 
review of materials intended for 
inclusion in the Commission's final 
report. Among these will be drafts of 
recommendations and implementation 
strategies, and other materials providing 
background and contextual information 
about the nurse shortage and the 
Commission’s work. 

Agenda items are subject to change as 
priorities dictate. 

Anyone wishing to attend these 
meetings who is hearing impaired and 
requires the services of an interpreter 
for the deaf should contact the 
Commission at least one week before 
the scheduled meeting. All such 
requests, as well as requests for 
information, should be addressed to the 
Secretary’s Commission on Nursing, 
Hubert H. Humphrey Building, Room 
600E, 200 Independence Avenue SW., 
Washington, DC 20201, telephone 202/ 
245-0409. 

Date: October 27,1988. 

Lillian K. Gibbons, 

Executive Director. Secretary's Commission 
on Nursing. 

[FR Doc. 88-25369 Filed 11-1-88; 8:45 am] 

BILLING CODE 4150-04-4* 


Statement of Organization, Functions 
and Delegations of Authority; 

Part S of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (HHS) 
covers the Social Security 
Administration (SSA). Notice is given 
that Chapter Si. of the Office of the 
Deputy Commissioner, Management, is 
being amended to reflect some internal 
realignments of subordinate offices in 
that Office. The Office of Information 
Management and Logistics (SlG) is 
being retitled the Office of Materiel and 
Information Resources (SlG). The Office 
of Information Management (SlGA) 
remains unchanged. Two new office- 
level components will be established in 
lieu of the Office of Materiel Resources. 
They are the Office of Communications 
and Facilities Management (SlGE) and 
the Office of Publications and Logistics 
Management (SlGJ). 

The changes are as follows: 

Section Si. 10 The Office of the 
Deputy Commissioner, Management— 
(Organization): 

Delete: 

G. The Office of Information 
Management and Logistics (SlG). 

Add: 

G. The Office of Materiel and 
Information Resources (SlG). 
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Section Sl.20 The Office of the 
Deputy Commissioner , Management — 
(Functions): 

Delete: 

G. The Office of Information 
Management and Logistics (SlG). 

Add: 

G. The Office of Materiel and 
Information Resources (SlG). 

Delete: 

Section SlG.00 The Office of 
Information Management and 
Logistics —(Mission): 

Add: 

Section SlG.00 The Office of 
Materiel and Information Resources — 
(Mission): 

Delete: 

In the first sentence. ‘The Office of 
Information Management and Logistics 
(OIML) * * *" 

Add: 

In the first sentence, ‘The Office of 
Materiel and Information Resources 
(OMIR). 

Delete: 

Section SlG. 10 The Office of 
Information Management and 
Logistics —(Organization): 

Add: 

Section SlG. 10 The Office of 
Materiel and information Resources — 
(Organization): 

Delete: 

In the first sentence, “The Office of 
Information Management, Acquisition 
and Logistics * * # 

Add: 

In the first sentence, “The Office of 
Materiel and Information Resources * * 

Delete: 

A. The Associate Commissioner for 
Information Management, Acquisition 
and Logistics (SlG). 

B. The Immediate Office of the 
Associate Commissioner for Information 
Management, Acquisition and Logistics 
(SlG). 

D. The Office of Materiel Resources 
(SlGB). 

Add.: 

A. The Associate Commissioner for 
Materiel and Information Resources 
(SlG). 

B. The Immediate Office of the 
Associate Commissioner for Materiel 
and Information Resources (SlG). 

D. The Office of Communications and 
Facilities Management (SlGE). 

E. The Office of Publications and 
Logistics Management (SlGJ). 

Delete: 

Section SlG.20 The Office of 
Information Management and 
Logistics —(Functions): 

Add: 


Section SlG.20 The Office of 
Materiel and Information Resources — 
(Functions): 

Delete: 

A. The Associate Commissioner for 
Information Management and Logistics 
(SlG). 

B. The Immediate Office of the 
Associate Commissioner for Information 
Management and Logistics (SlG). 

D. The Office of Materiel Resources 
(SlGB) in its entirety. 

Add: 

A. The Associate Commissioner for 
Materiel and Information Resources 
(SlG). In lines 6 and 8 change OIMAL to 
OMIR. 

B. The Immediate Office of the 
Associate Commissioner for Materiel 
and Information Resources (SlG). 

D. The Office of Communications and 
Facilities Management (SlGE) directs 
the SSA real property program including 
short- and long-range facilities planning; 
design, construction and leasing of 
central office facilities and maintenance, 
repair and construction projects and 
policy development related to these 
operations. It acquires, utilizes and 
manages space at SSA headquarters 
and develops a comprehensive space 
inventory and utilization system. The 
Office of Communications and Facilities 
Management develops, implements and 
evaluates SSA’s environmental 
protection, safety and protective 
services programs. It ensures that these 
programs are responsive to the needs of 
the Agency and serves as a focal point 
for inquiries and guidance concerning 
these programs. It directs the planning, 
analysis, design and operation of SSA’s 
voice, facsimile and related 
telecommunications systems. The Office 
directs the SSA mail management 
program. 

E. The Office of Publications and 
Logistics Management (SlGJ) directs a 
comprehensive SSA printing and 
publications management program and 
develops pertinent policies, standards, 
and procedures for SSA’s forms and 
publications management, printing, 
reprographics and distribution 
programs. It directs the administration 
and maintenance of the SSA library, the 
historical research program and records 
management program. It administers the 
SSA logistics management program, 
directs the SSA equipment management 
program, manages the operation of SSA 
warehousing facilities including receipt, 
storage and issuance of forms 
publications, supplies and equipment for 
SSA-wide use. The Office directs 
activities related to employee 
transportation including providing 
headquarters passenger, mail and freight 
transportation services. 


Dated: October 26,1988. 

Otis R. Bowen, 

Secretary of Health and Human Services. 
[FR Doc. 88-25368 Filed 11-1-88: 8:45 am] 

BILLING CODE 4190-11-*! 


Food and Drug Administration 

Advisory Committees; Notice of 
Meetings 

agency: Food and Drug Administration. 
action: Notice. 

summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
summarizes the procedures for the 
meetings and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees. 

Meetings: The following advisory 
committee meetings are announced: 

Blood Products Advisory Committee 

Date , time, and place. November 18, 
1988, 8 a.m., Conference Rms. G and H. 
Parklawn Bldg., 5600 Fishers Lane, 
Rockville. MD. 

Type of meeting and contact person . 
Open public hearing, 8 a.m. to 9 a.m., 
unless public participation does not last 
that long; open committee discussion, 9 
a.m. to 10:30 a.m.; closed committee 
deliberation, 10:30 a.m. to 11:30 a.m.; 
open committee discussion, 12.30 p.m. to 
4 p.m.; closed committee deliberations, 4 
p.m. to 5 p.m.; Linda A. Smallwood, 
Division of Blood and Blood Products 
(HFB-400), Center for Biologies 
Evaluation and Research. Food and 
Drug Administration, 8800 Rockville 
Pike, Bethesda, MD 20892, 301-496-4396. 

General function of the committee. 

The committee reviews and evaluates 
available data on the safety, 
effectiveness, and appropriate use of 
blood products intended for use in the 
diagnois, prevention, or treatment of 
human diseases. 

Agenda—Open public hearing. 
Interested persons requesting to present 
data, information, open views, orally or 
in writing, on issues pending before the 
committee should communicate with the 
committee contact person. 

Open committee discussion. The 
committee will discuss a medical device 
premarket approval application (PMA) 
for a test for hepatitis B core antibody 
(Ortho), and will discuss 
recommendations for blood and blood 
products testing and licensure. 

Closed committee deliberations. The 
committee will discuss trade secret and/ 
or confidential commercial information 
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regarding the PMA listed above, 
investigational new biological product 
applications, and biological product 
license applications. This portion of the 
meeting will be closed to permit 
discussion of this information (5 U.S.C. 
552b(c)(4)). 

General And Plastic Surgery Devices 
Panel 

Date, time, and place, November 22, 
1988, 9 a.m., North Auditorium, Wilbur J. 
Cohen Bldg., 330 Independence Ave. 
SW., Washington, DC. 

Type of meeting and contact person. 
Open public hearing, 9 a.m. to 10 a.m.; 
open committee discussion, 10 a.m. to 4 
p.m.; closed committee deliberations, 4 
p.m. to 5 p.m.; Paul F. Tilton, Center for 
Devices and Radiological Health (HFZ- 
410), Food and Drug Administration, 

8757 Georgia Ave., Silver Spring, MD 
20910, 301-427-7238. 

General function of the committee. 

The committee reviews and evaluates 
available data concerning the safety and 
effectiveness of medical devices 
currently in use and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before October 31,1988, 
and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss premarket 
approval requirements for silicone 
breast prostheses. 

Closed committee deliberations. The 
committee may review and discuss 
trade secret and/or confidential 
commercial or financial information 
regarding the manufacture of silicone 
breast prostheses. This portion of the 
meeting will be closed to permit 
discussion of this information (5 U.S.C. 
552b(c)(4)). 

Circulatory System Devices Panel 

Date, time, and place. November 28 
and 29.1988, 8:30 a.m.. Room 503A- 
529A, Hubert H. Humphrey Bldg.. 200 
Independence Ave. SW.. Washington. 
DC. 

Type of meeting and contact person. 
Open public hearing, November 28,1988, 
8:30 a.m. to 9:30 a.m.; open committee 
discussion, 9:30 a.m. to 2:30 pjm; dosed 
committee deliberations, 2:30 p.m. to 4 
p.m; open public hearing. November 29, 


1988, 8:30 a.m. to 9:30 a.m.; open 
committee discussion, 9:30 a.m. to 2:30 
p.m.; closed committee deliberations, 
2:30 p.m. to 4 p.m.; Keith Lusted, Center 
for Devices and Radiological Health 
(HFZ-450), Food and Drug 
Administration, 8757 Georgia Ave., 
Silver Spring. MD 20910, 301-427-7594. 

General function of the committee. 

The committee reviews and evaluates 
available data concerning the safety and 
effectiveness of medical devices 
currently in use and makes 
recommendations for their regulation. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before November 14, 

1988, and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss PMA’s for a 
vascular graft, prosthetic heart valves, 
an intravascular filter, a percutaneous 
transluminal coronary angioplasty 
catheter, and possibly a pulse generator 
system. 

Closed committee deliberations. The 
committee will discuss trade secret and/ 
or confidential commercial or financial 
information regarding the PMS’s listed 
above. This portion of the meeting will 
be closed to permit discussion of this 
information (5 U.S.C. 552b(c)(4)). 

Each public advisory committee 
meeting listed above may have as many 
as four separable portions: (1) An open 
public hearing. (2) an open committee 
discussion. (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. The dates and times reserved 
for the separate portions of each 
committee meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines will facilitate the 
committee’s work. 


Public hearings are subject to FDA’s 
guideline (Subpart C of 21 CFR Part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR Part 
14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA’s public administrative 
proceedings, including presentations by 
participants. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing's conclusion, if time permits, 
at the chairperson’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

Details on the agenda, questions to be 
addressed by the committee, and a 
current list of committee members are 
available from the contact person before 
and after the meeting. Transcripts of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (HFI-35), Food and 
Drug Administration, Rm. 12A-18, 5600 
Fishers Lane, Rockville. MD 20857, 
approximately 15 working days after the 
meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, approximately 15 working days 
after the meeting, between the hours of 9 
a.m. and 4 p.m., Monday through Friday. 
Summary minutes of the open portion of 
the meeting will be available from the 
Freedom of Information Office (address 
above) beginning approximately 90 days 
after the meeting. 

The Commissioner, with the 
concurrence of the Chief Counsel, has 
determined for the reasons stated that 
those portions of the advisory 
committee meetings so designated in 
this notice shall be closed. The Federal 
Advisory Committee Act (FACA), as 
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amended by the Government in the 
Sunshine Act (Pub. L 94-409), permits 
such closed advisory committee 
meetings in certain circumstances. 

Those portions of a meeting designated 
as closed, however, shall be closed for 
the shortest possible time, consistent 
with the intent of the cited statutes. 

The FACA, as amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
a trade secret; commercial or financial 
information that is privileged or 
confidential; information of a personal 
nature, disclosure of which would be a 
clearly unwarranted invasion of 
personal privacy; investigatory files 
compiled for law enforcement purposes; 
information the premature disclosure of 
which would be likely to significantly 
frustrate implementation of a proposed 
agency action; and information in 
certain other instances not generally 
relevant to FDA matters. 

Examples of portions of FDA advisory 
committee meetings that ordinarily may 
be closed, where necessary and in 
accordance with FACA criteria, include 
the review, discussion, and evaluation 
of drafts of regulations or guidelines or 
similar preexisting internal agency 
documents, but only if their premature 
disclosure is likely to significantly 
frustrate implementation of proposed 
agency action; review of trade secrets 
and confidential commercial or financial 
information submitted to the agency; 
consideration of matters involving 
investigatory files compiled for law 
enforcement purposes; and review of 
matters, such as personnel records or 
individual patient records, where 
disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy. 

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, 
discussion, and evaluation of general 
preclinical and clinical test protocols 
and procedures for a class of drugs or 
devices; consideration of labeling 
requirements for a class of marketed 
drugs or devices; review of data and 
information on specific investigational 
or marketed drugs and devices that have 
previously been made public; 
presentation of any other data or 
information that is not exempt from 
public disclosure pursuant to the FACA, 
as amended; and, notably deliberative 
sessions to formulate advice and 
recommendations to the agency on 
matters that do not independently 
justify closing. 

This notice is issued under section 
10(a)(1) and (2) of the Federal Advisory 
Committee Act (Pub. L 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA’s 


regulations (21 CFR Part 14) on advisory 
committees. 

Dated: October 27,1988. 

Frank E. Young, 

Commissioner of Food and Drugs. 

[FR Doc. 88-25298 Filed 10-28-88; 11:13 am] 

BILLING COOC 4160-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Southern Alaska Advisory Council 
Meeting 

agency: Bureau of Land Management. 
Interior. 

action: Notice of meeting. 

summary: Notice is hereby given in 
accordance with Pub. L. 94-579 that a 
meeting of the Southern Alaska 
Advisory Council will be held 
November 29.1988 at 8:30 a.m. at the 
BLM Anchorage District Office. 6881 
Abbott Loop Road, Anchorage, Alaska. 
The council will be briefed on priority 
multiple use issues confronting the 
Anchorage and Glennallen District 
Managers. 

The agenda is as follows: 

1. Approve last meetings minutes. 

2. Introduce new Anchorage district 
manager. 

3. Update on select Anchorage/ 
Glennallen district programs. 

4. Public Comment. 

5. Discussion. 

6. Adjourn. 

The meeting is open to the public. The 
public may present oral testimony to the 
council by making prior arrangements 
with Public Affairs at (907) 271-5555. 

FOR FURTHER INFORMATION CONTACT: 
Danielle Allen, (907) 271-5555. BLM 
Public Affairs, 701 C Street, Box 13. 
Anchorage, Alaska 99513. 

Richard Vemimen. 

Anchorage District Manager. 

[FR Doc. 88-25309 Filed 11-1-88; 8:45 am] 

BILUNG CODE 4310-JA-M 


(C A-940-09-5410-10-ZBKC; CACA 217751 

Conveyance of Mineral Interests in 
California 

agency: Bureau of Land Management, 
Interior. 

action: Notice of segregation. 

summary: The private lands described 
in this notice, aggregating 308.27 acres, 
are segregated and made unavailable for 
filings under the public land laws, 
including the mining laws, to determine 
their suitability for conveyance of the 


reserved mineral interest pursuant to 
section 209 of the Federal Land Policy 
and Management Act of October 21, 
1976. 

The mineral interests will be 
conveyed in whole or in part upon 
favorable mineral examination. 

The purpose is to allow consolidation 
of surface and subsurface of minerals 
ownership where there are no known 
mineral values or in those instances 
where the reservation interferes with or 
precludes appropriate nonmineral 
development and such development is a 
more beneficial use of the land than the 
mineral development. 

FOR FURTHER INFORMATION CONTACT. 
Judy Bowers. California State Office. 
Federal Office Building, 2800 Cottage 
Way, Room 2841, Sacramento, 
California 95825, (916) 978-4815. 

Serial No.—CACA 21775 

T. 3 N.. R. 4 W., San Bernardino Meridian. 

Sec. 16. NWY4NEV4, Fractional WVfe. 
County —San Bernardino. 

Minerals Reservation —All minerals except 
oil and gas. 

Upon publication of this Notice of 
Segregation in the Federal Register as 
provided in 43 CFR 2720.1-l(b), the 
mineral interests owned by the United 
States in the private lands covered by 
the application shall be segregated to 
the extent that they will not be subject 
to appropriation under the public land 
laws, including the mining laws. The 
segregative effect of the application 
shall terminate by publication of an 
opening order in the Federal Register 
specifying the date and time of opening: 
upon issuance of a patent or other 
document of conveyance to such 
mineral interests; or two years from the 
date of publication of this notice, 
whichever occurs first. 

Date: October 25.1988. 

Nancy J. Alex, 

Chief Lands Section, Branch of Adjudication 
and Records. 

(FR Doc. 88-25378 Filed 11-1-88; 8:45 am| 

BILLING CODE 431G-40-AI 


l NV-930-09-4212-13; N-446861 

Issuance of Exchange Patent and 
Order Providing for Opening of Public 
Lands; Nevada 

October 24,1988. 

agency: Bureau of Land Management, 
Interior. 

ACTION: Notice and opening order. 

summary: This notice notifies Federal 
and non-Federal lands involved in a 
recently completed exchange 
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transaction. The lands acquired by the 
United States will become open to the 
operation of the public land laws on the 
date specified below. The mineral 
estates were not exchanged in the 
transaction. 

EFFECTIVE DATE: December 2.198a 
FOR FURTHER INFORMATION CONTACT: 

Rod Harris. District Manager. Elko 
District Office, Bureau of Land 
Management, P.O. Box 831, Elko. 
Nevada 89801, (702) 738-4071. 
SUPPLEMENTARY INFORMATION: The 
United States issued Patent No. 27-89- 
0002 to Lands of Sierra, Inc. on October 
11,1988, for the following described 
lands pursuant to section 206 of the Act 
of October 21,1976 (43 U.S.C. 1716): 

Mount Diablo Meridian, Nevada 

T. 40 N., R. 69 E.. 

sec. 4, lots 1 and 4. SEV 4 NEV4. EVfcSEtt; 
sec. 6, lots 8 to 23, inclusive: 
sec. 8. NWy 4 NEy 4 . NEy 4 NWy 4 , SWtt 
NWtt, SWy 4 .NWy 4 SEV<i. SVfeSEtt; 
sec. 14. NVfeNEtt, NWttNWtt; 
sec. 16. NEy4. NEViSEY*; 
sec. ia lots 1 to 4, inclusive, EVfc, E^W Vi: 
sec. 20, all; 

sec. 2a WV4. YJViSEV*. SEy4SEy4. 

T. 41 N.. R. 69 E., 

sec. ia lots 1 to 4. inclusive. NWV^NEVfc, 
S>*NEy4. EVtWtt, NV4SEV4, SWfcSEtt; 
sec. 20. WVfeWVfe, SEV^SWtt; 
sec. 30, lots 1 to 4. inclusive. EVi, EVfcWVfe; 
sec. 32, wv*Nwy 4 . swy 4 . 

The area described contains 4,841.87 
acres in Elko County, Nevada. 

In exchange for these lands, the 
United States acquired the following 
described lands from Lands of Sierra, 
Inc.: 

Mount Diablo Meridian, Nevada 

T. 40 N.. R. 62 E.. 
sec. 1. lots 1 to 9. inclusive: 
sec. 2, lots 1. 2. 3, 4. 6 and 7. SEViNWVi, 
NEttSWtt; 

sec. 12, WMiNWy4. SEttSW^i. 

T. 41 N.. R. 62 E., 

sec. 26. EVfc, Sy2NWy4. NVfcSWtt; 
sec. 27, all; 
sec. 34, all; 
sec. 35. all; 

sec. 36. swswy 4 . swy 4 S£y 4 . 

The area described contains 3,383.55 
acres in Elko County, Nevada. 

The purpose of this exchange was to 
acquire non-Federal lands in the Snake 
Mountain Range with demonstrated 
recreation, wildlife, and riparian 
potential. The public interest was served 
through completion of this exchange. 

The Federal and non-Federal lands in 
the exchange were of equal value. 
$283,000.00 

At 10:00 a.m., on December 2,1988, the 
lands acquired by the United States will 
be open to operation of the public land 
laws generally, subject to valid existing 
rights, the provisions of existing 


withdrawals, and the requirements of 
applicable law. All valid applications 
received at or prior to 10:00 a.m., on 
December 2,1988, shall be considered as 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 

Mineral estates were not exchanged; 
therefore, the lands acquired in this 
exchange remain closed to the general 
mining and mineral leasing laws. 

Fred Wolf, 

Associate State Director, Nevada. 

[FR Doc. 88-25340 Filed 11-1-88; 8:45 am] 

BILUNG COO€ 4310-HC -U 


[AZ 020-4212-13; A-22658] 

Realty Action; Noncompetitive Sale; 
Public Land in Gita County, AZ 

The following described land has 
been determined as suitable for direct 
sale in accordance with section 203 of 
the Federal Land Policy and 
Management Act of 1976 (90 Stat. 2750, 
43 U.S.C. 1713), at not less than the 
estimated fair market value of $1,200. 
The land will not be offered for sale 
until at least 60 days after the date of 
this notice. 

Gila and Salt River Meridian, Arizona 

T. 1 N.. R. 15Vi E.. 

Sec. 27. lot 7. 

Containing .82 acres. 

The land described is hereby 
segregated from appropriation under the 
public land laws and the mining laws, 
pending disposition of this action or 270 
days from the date of this notice, 
whichever occurs first. 

The land is being offered by direct 
sale to Mr. David W. Johnson to protect 
equities arising from inadvertent 
unauthorized use. Mr. Johnson is 
authorized to act in behalf of several 
adjoining landowners. 

This sale is consistent with the Middle 
Gila MFP. The land conveyance will 
accommodate the subject inadvertent 
trespass upon public land and comply 
with the Gila County Planning 
Department requirements. 

Acceptance of the direct sale offer 
will constitute an application for 
conveyance of those mineral interests. A 
mineral report will be completed to 
determine if the sale is in the public 
interest. Minerals may be conveyed per 
section 209(b) (90 Stat. 2757; 43 U.S.C. 
1719) for an administrative fee of $50.00. 

The patent, when issued, will contain 
certain reservations to the United States 
and be subject to a road right-of-way. 
Detailed information concerning these 
reservations, as well as conditions of 
the sale, is available for review at the 


Phoenix District Office, Bureau of Land 
Management, 2015 West Deer Valley 
Road, Phoenix, Arizona 85027. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District 
Manager, Phoenix District Office, at the 
above address. Objection will be 
reviewed by the Arizona State Director, 
who may sustain, vacate or modify this 
realty action. In the absence of any 
objections, this realty action will 
become the final determination of the 
Department of the Interior. 

Henri R. Bisson, 

District Manager. 

Date: October 17.198a 

[FR Doc. 88-25341 Filed 11-1-88; &45 am] 

BILUNG CODE 4310-32-41 


[ID-943-09-4214-10; 1-9793] 

Termination of Proposed Withdrawal 
and Reservation of Lands; Idaho 

Notice of an application, serial 
number 1-9793, for withdrawal and 
reservation of lands was published as 
Federal Register Document No. 75-25902 
on page 44590 in the issue of September 
29,1975. The applicant’s agency has 
cancelled its application insofar as it 
involves the lands described below. 
Therefore, pursuant to the regulations 
contained in 43 CFR, Subpart 2091. such 
lands will be at 9:00 a.m., on November 
30,1988, relieved of the segregative 
effect of the above-mentioned 
application. 

The lands involved in this notice of 
termination are: 

Boise Meridian 

T. 8 SL, R. 10 E.. 

Sec. 7. all; 

Sec. 8, all; 

Sec. 9. NWKSWtt. SVfeSWy*; 

Sec. 11. SEy4SWy4. S**SEy 4 ; 

Sec. 12. SVhSWV*. SEV»SEy 4 ; 

Sec. 13. NWV4NEV4, SVfcNEtt. WVfc, SEW, 
Sec. 14, all; 

Sea 15. S^; 

Sea 17, all; 

Sea 18, EVfcEtt. NWttNEtt; 

Sea 19, EVfeNEtt. NEy 4 SEy 4 ; 

Sec. 20-25, inclusive; 

Sea 26. NEy 4 , NEy 4 NWy 4 , EMiSEtt; 

Sea 27, all: 

Sec. 28. all; 

Sec. 29. NEV*. NE%NWy 4 ; 

Sea 34.NWN 1 *; 

Sec. 35, NE'/ 4 NE*. 

T. 8 S., R. HE, 

See. 18. lots 2, 3,4, EVfeSW*, WfcSEfc; 

Sec. 19, lots 1, 2, 3. 4, W^NEy 4 . EHWV4, 
SEV4; 

Sea 2a NWy 4 SWy 4 , SVfeSWVi. SWy 4 SEV;; 
Sea 28, SWViNWVi, SMiSWy4. SWKSE^; 
Sec. 29, all; 
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Sec. 30, all; 

Sec. 31, all; 

Sec. 32. Ett, NEV^NWVfc. W*4WV%. 33; 
Sec. SWV4NEV4, WV4, WViSEV 4 , 

T. 9 S.. R. 11 E., 

Sec. 4. lots 2, 3. 4. SVfcNWtt; 

Sec. 5, lots 1, 2. SEV 4 NEV 4 . 

The area described aggregates 14,262.20 
acres in Owyhee County. 

William E. Ireland. 

Chief. Realty Operations Section. 

Dated: October 25,1988. 

[FR Doc. 88-25379 Piled 11-1-88; 8:45am) 

BILLING CODE 4310-4*41 


[NV-930-09-4214-10; N-49779) 

Proposed Withdrawal; Nevada 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The Bureau of Land 
Management proposes to withdraw 
approximately 21,000 acres of public 
land in aid of legislation to authorize a 
conveyance to Clark County for an 
industrial park. This notice closes the 
land for up to two years from all forms 
of appropriation under the public land 
laws, including the mining laws, and 
from operation of the mineral leasing 
and geothermal leasing laws. 

FOR FURTHER INFORMATION CONTACT: 
Mary Clark, Nevada State Office, 850 
Harvard Way, P.O. Box 12000, Reno, 
Nevada 89520, 702-784-5413. 
SUPPLEMENTARY INFORMATION: On 
October 28,1988, a petition was 
approved allowing the Bureau of Land 
Management to file an application to 
withdraw the following described public 
land from all forms of appropriation 
under the public land laws, including the 
mining laws, and from operation of the 
mineral leasing and geothermal leasing 
laws, subject to valid existing rights: 

Mount Diablo Meridian 
T. 17 S.. R. 63 E.. 

Sec. 32. all that portion lying west of U.S. 

93, excluding lands in Bureau of Land 
Management Wilderness Study Area 
NV-050-217, Fish and Wildlife No. 3; 

Sec. 33, that portion lying west of U.S. 93. 

T. 18 S.. R. 63 E.. 

Sec. 3, all. excluding that portion lying east 
of U.S. 93; 

Sec. 4. all. excluding that portion lying east 
of U.S. 93; 

Sec. 5, all, excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3; 

Sec. 8. all. excluding that portion included 
In Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3; 


Sec. 9. all; 

Sec. 10, all. excluding that portion lying 
east of U.S. 93; 

Sec. 11, all, excluding that portion lying 
east of U.S. 93; 

Sec. 13. all. excluding that portion lying 
east of U.S. 93: 

Sec. 14, all. excluding that portion lying 
east of U.S. 93: 

Sec. 15. all; 

Sec. 18. all: 

Sec. 17. all. excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217. Fish 
and Wildlife No. 3; 

Sec. 18, all. excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3: 

Sec. 19. all, excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217. Fish 
and Wildlife No. 3: 

Sec. 20. all: 

Sec. 21, all; 

Sec. 22. all; 

Sec. 23, all; 

Sec. 24, all; 

Sec, 28, all; 

Sec. 27. all; 

Sec. 28, all; 

Sec. 29. all. excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3; 

Sec. 30. all. excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3; 

Sec. 31. all. excluding that portion included 
in Bureau of Land Management 
Wilderness Study Area NV-050-217, Fish 
and Wildlife No. 3 and that portion 
within the Nellis Air Force Base Ground 
Gunnery Range; 

Sec. 32. all; 

Sec. 33. all: 

Sec. 34. all: 

Sec. 35. all: 

T. 19 S.. R. 63 E.. 

Sec. 2, all; 

Sec. 3, all; 

Sec. 4. all: 

Sec. 5. all; 

Sec. 8, all; 

Sec. 7. all; 

Sec. 8. all; 

Sec. 9. all, excluding that portion included 
in Bureau of Land Management Las 
Vegas Dunes Recreation Area. 

T. 18 S.. R. 64 E.. 

Sec. 7. SVfe; 

Sec. 18. all; 

Sec. 19. all; 

Sec. 20, NVi. 

The area described contains approximately 
21.000 acres in Clark County. 

The purpose of the proposed 
withdrawal is to protect the land 
pending legislation to authorize 
conveyance of the land to Clark County 
for an industrial park. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 


segregated as specified above unless the 
application is canceled or the legislation 
is enacted prior to that date. The 
temporary uses which may be permitted 
during this segregative period are 
grazing and other discretionary uses 
which would not be incompatible with 
the intent of the proposed legislation. 

October. 28.1988. 

Vincent J. Hecker, 

Acting Assistant Director—Land and 
Renewable Resources. 

|FR Doc. 88-25382 Filed 11-1-88; 8:45 am) 
BILLING CODE 4310-HC-4I 


Bureau of Mines 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

A request extending the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau’s Clearance Officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made directly to the Bureau 
Clearance Officer and to the Office of 
Management and Budget Interior 
Department Desk Officer, Washington, 
DC 20503, telephone (202) 395-3470. 

Title: Blast Furnace and Steel Furnace 
Report. 

OMB Approval Number: 1032-0024. 

Abstract' Respondents supply the 
Bureau of Mines with domestic 
production and consumption data on 
nonfuel mineral commodities. This 
information is published in Bureau of 
Mines publications including the 
Mineral Industry Surveys (MIS). 
Minerals Yearbook Volumes I, II, and 
III, Mineral Facts and Problems, Mineral 
Commodity Summaries, Mineral 
Commodity Profiles, and Minerals and 
Materials/A Bimonthly Survey for use 
by private organizations and other 
Government agencies. 

Bureau Form Number: 6-1067-A. 

Frequency: Annual. 

Description of Respondents: 
Operations that produce pig iron. 

Estimated Completion Time: 4 hours. 

Annual Responses: 45. 

Annual Burden Hours: 180. 
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Bureau Clearance Officer; James T. 
Hereford. (202) 634-1125. 

T.S. Ary. 

Director. Bureau of Mines. 

October 24.1988. 

[FR Doc. 88-25273 Filed 11-1-88; 8:45 am] 

BILLING COO€ 43 10-53-41 


INTERNATIONAL TRADE 
COMMISSION 

Agency Form Submitted For OMB 
Review 

agency: United States International 
Trade Commission. 
action: In accordance with the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. Chapter 35). the 
Commission has submitted a proposal 
for the collection of information to the 
Office of Management and Budget 
(OMB) for review. 

Purpose of Information Collection: 

The proposed information collection is 
for use by the Commission in connection 
with investigation No. 332-263, 
Competitive Conditions in the U.S. and 
World Markets for Fresh Cut Roses, 
instituted under the authority of section 
332 of the Tariff Act of 1930 (19 U.S.C. 
1332). 

Summary of Proposal: 

(1) Number of Forms Submitted: 

Three. 

(2) Title of Form: Competitive 
Conditions in the U.S. and World 
Markets for Fresh Cut Roses— 
Questionnaires for U.S. (1) Growers. (2) 
Shippers, and (3) importers. 

(3) Type of Request: New. 

(4) Frequency of Use: Nonrecurring. 

(5) Description of Respondents: Firms 
which grow, ship, or import fresh cut 
roses. 

(6) Estimated Number of Respondents: 
Growers: 130, based on an estimated 
response rate of 50 percent. Shippers : 60, 
based on an estimated response rate of 
60 percent Importers : 60, based on an 
estimated response rate of 60 percent 

(7) Estimated Total Number of Hours 
to Complete the Forms: Field testing of 
the questionnaires yielded an estimated 
response time of 60 hours per 
questionnaire for growers and 40 hours 
per questionnaire for shippers and 
importers. 

(8) Information obtained from the form 
that qualifies as confidential business 
information will be so treated by the 
Commission and not disclosed in a 
manner that would reveal the individual 
operations of a firm. 

Additional Information or Comment: 
Copies of the proposed form and 
supporting documents may be obtained 


from David L. Ingersoll (USITC tel. no. 
202-252-1309). Comments about the 
proposal should be directed to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office Building. 
Washington. DC 20503, Attention: 
Francine Picoult, Desk Officer for U.S. 
International Trade Commission. Any 
comments should be specific, indicating 
which part of the questionnaire or study 
plan is objectionable, describing the 
problem in detail, and including specific 
suggested revisions or language 
changes. 

Submission of Comments: Comments 
should be submitted to OMB within 2 
weeks of the date this notice appears in 
the Federal Register. If you are unable to 
submit them promptly you should advise 
OMB within the 2 week period of your 
intent to comment on the proposal. Ms. 
Picoult’s telephone number is 202-395- 
7340. Copies of any comments should be 
provided to Charles Ervin (United States 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436). 

Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting our TDD 
terminal on (202) 252-1810. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

Issued: October 26,1988. 

[FR Doc. 88-25383 Filed 11-1-88: 8:45 am) 

BILLING CODE 7020-02-*! 


[Investigation No. 337-TA-283) 

Certain Electronic Dart Games; 
Commission Decision Not To Review 
an Initial Determination Amending 
Complaint and Investigation To Add 
Two Additional Respondents 

agency: International Trade 

Commission. 

action: Notice. 

summary: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review an initial determination (ID) 
issued by the presiding administrative 
law judge (AL[) amending the complaint 
and notice of investigation in the above- 
captioned investigation to add Jui- 
Sheng, Lin (Lin) and Cortina 
International Corporation (Cortina) as 
respondents. 

addresses: Copies of the ID and all 
other nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 


Street Sw., Room 112, Washington, DC 
20436, telephone 202-252-1000. 

FOR FURTHER INFORMATION CONTACT: 

Randi Field, Esq., Office of the General 
Counsel, U.S. International Trade 
Commission, telephone 202-252-1099. 
Hearing impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
2810. 

SUPPLEMENTARY INFORMATION: On 

September 1 , 1988, complainant 
Arachnid, Inc. filed a motion (Motion 
No. 283-2) to amend the complaint and 
notice of investigation to add Lin and 
Cortina as respondents. The 
Commission investigative attorney filed 
a response in support of the motion. 

On September 19,1988, the ALJ issued 
an ID (Order No. 4), granting 
complainant's motion to amend the 
complaint and notice of investigation to 
add Lin and Cortina as respondents. No 
petitons for review of the ID or 
government agency comments were 
received. 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and Commission 
interim rule 210.53 (53 FR 33070, Aug. 29, 
1988). 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

Issued: October 27.1988. 

[FR Doc. 88-25385 Filed 11-1-88: 8:45 am] 
BILUNG CODE 7020-02-*! 


[Investigation No. 332-135] 

Synthetic Organic Chemical (SOC) 
Reports 

agency: International Trade 
Commission. 

action: Request for comments on the 
SOC reports. 

background: The Commission has 
collected and published production and 
sales data on synthetic organic 
chemicals since 1917. This program was 
formalized as investigation No. 332-135 
effective February 1,1982, conducted 
under the authority of section 332(b) of 
the Tariff Act of 1930 (19 U.S.C. 1332(b)). 
Effective May 13,1988, the authority to 
conduct this investigation was changed 
to section 332(g) (U.S.C. 1332(g)) after 
receipt of a letter from the Honorable 
Sam M. Gibbons, Chairman of the 
Subcommittee on Trade, Committee on 
Ways and Means, U.S. House of 
Representatives, requesting on behalf of 
the Committee on Ways and Means that 
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the Commission continue publication of 
the SOC reports under the authority of 
section 332(g) of the Tariff Act of 1930. 

In order to enhance the usefulness of 
these annual and quarterly reports, the 
Commission solicits comments from the 
public at large on changes to the reports 
and their questionnaires in such areas 
as definitions, scope of coverage, 
format, etc. An example of a change 
already suggested by a major industry 
association is the removal from the 
annual report of data on butane, ethane, 
and propane. It has been suggested that 
production and sales data on these 
products are already covered on a more 
comprehensive basis by other 
organizations. 

address: A signed original of each set 
of comments should be sent to James A. 
Emanuel. Energy and Chemicals 
Division, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436, by December 31. 
1988. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James A. Emanuel or Mr. John J. 
Gersic, Energy and Chemicals Division. 
Office of Industries (telephone 202-252- 
1367 and 202-252-1342, respectively). 

By order of the Commission. 

Kenneth R. Mason, 

Secretary . 

Issued: October 28.1988. 

[FR Doc. 88-25384 Filed 11-1-88: 8:45 am] 

BILUNG COOE 7020-02-11 


INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 31304] 

Columbia-Astorla Rail Service, Inc.; 
Construction and Operation 
Exemption at Tongue Point, OR 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Interstate Commerce 
Commission exempts under 49 U.S.C. 
10505 from the prior approval 
requirements of 49 U.S.C. 10901 the 
construction and operation by 
Columbia-Astoria Rail Service, Inc. 
(CARS) of a turnout switch and 5 to 10 
thousand feet of track at a port facility 
at Tongue Point, OR. 
dates: The exemption will be effective 
on December 2,1988. Petitions for stay 
must be filed by November 14,1988 and 
petitions to reopen must be filed by 
November 22,1988. 

addresses: Send pleadings referring to 
Finance Docket No. 31304 to: 


(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner’s representative: Richard L 
Sadler, Esq.. Copeland, Landye, 
Bennett & Wolf, 3500 First Interstate 
Tower, Portland, OR 97201. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. [TDD 
for hearing impaired: (202) 275-1721], 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to 
Dynamic Concepts, Inc., Room 2229, 
Interstate Commerce Commission 
Building, Washington, DC 20423. or call 
(202) 289-4357/4359 (DC Metropolitan 
Area). 

Decided: October 28,1988. 

By the Commission, Chairman Cradison. 
Vice Chairman Andre. Commissioners 
Simmons, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 88-25314 Filed 11-1-88: 8:45 am] 

BILLING COOE 7035-01-4* * 


(Docket No. AB-114 (Sub-No. IX)] 

Clarendon & Pittsford Railroad Co.; 
Abandonment Exemption in Rutland 
County, VT 

Applicant has filed a notice of 
exemption under 49 CFR Part 1152, 
Subpart F —Exempt Abandonments to 
abandon: (1) A portion of its West 
Rutland Main, extending from Station 
S260+00 to end of track at Station 
S404 + 09.4, a distance of 2.729 miles; 
and (2) a portion of its Rutland Main, 
extending from station R45 + 00 to end of 
track at Station R71 + 28.7, a distance of 
0.498 miles. Both lines are located in 
Rutland County, VT. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years and that any overhead 
traffic may be rerouted; and (2) that no 
formal complaint filed by a user of rail 
service on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Co .— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 


employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent of file an offer of financial 
assistance has been received, this 
exemption will be effective December 2, 
1980 (unless stayed pending 
reconsideration). Petitions to stay 
regarding matters that do not involve 
environmental issues 1 and formal 
expressions of intent to file an offer of 
financial assistance under 49 CFR 
1152.27(c)(2) *. must be filed by 
November 14,1986, and petitions for 
reconsideration, including 
environmental, energy, and public use 
concerns, must be filed by November 22, 
1986 with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant’s representative: John R. 
Pennington, Clarendon & Pittsford 
Railroad Company, One Railway Lane, 
Burlington, VT 05401. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is viod ob initio . 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by November 7,1968. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3115, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Carl Bausch, Chief, SEE, at (202) 275- 
7316. 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided: October 20,1988. 

By the Commission, Jane F. Mackall, Office 
of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 88-25182 Filed 11-1-88: 8:45 am) 

BILLING COOE 7035-01-4* 


* A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines. 4 l.C C.2d 400 (1988). 

* See Exempt, of Rail Abandonment—Offers of 
Fman. Assist, 4 l.C C.2d 184 (1987). and final rules 
published in the Federal Register on December 22. 
1987 (52 FR 48440-48448). 
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DEPARTMENT OF JUSTICE 

National Institute of Justice 

Research Program Plan for Fiscal Year 
1989 

agency: National Institute of Justice, 
Department of Justice. 
summary: The National Institute of 
Justice announces the publication of its 
Research Program Plan . Fiscal Year 
1969. It outlines the Institute’s criminal 
justice research agenda for which funds 
will be awarded this fiscal year, and 
provides application instructions and 
forms. 

Justice Assistance Act of 1904 (Pub. L 98-473) 

For a copy of Research Program Plan, 
Fiscal Year 1969 , write: National 
Institute of Justice/NCJRS, Box 6000, 
Rockville, Maryland 20850, ATTN: 
Research Program Plan. 

For further information, call: (800) 
851-3420, or, in Maryland or 
Metropolitan D.C. (301) 251-5500. 

James K. Stewart, 

Director, National Institute of Justice. 

[FR Doc. 88-25380 Filed 11-1-88; 8:45 am] 

BILLING CODE 4410-1S-4I 


NATIONAL ECONOMIC COMMISSION 

Commission Meetings 

agency: National Economic 
Commission. 

action: Notice of Commission meetings. 

summary: The National Economic 
Commission ("the commission") will 
hold public meetings on November 15, 

16 and 18,1988. The commission was 
established by section 2101 of the 
Omnibus Reconciliation Act of 1987, 

Pub. L 100-203, enacted December 22. 

1987. 

Date, Time and Place: November 15, 

1988, 3 p.m.—6 p m.; November 16,1988, 

9 a.m.—12 noon, 1 p.m.—6:30 p.m.; room 
214 Hart Senate Office Building, 
Washington, DC November 18,1 p.m.—3 
p.m., Room 406, Senate Dirksen Office 
Building. 

Agenda: As a supplement to the 
commission’s request for written 
submissions Federal Register June 14, 
page 22236) the commission meetings on 
November 15 and 16 will be organized 
as public hearings to provide an 
opportunity for invited witnesses from a 
wide range of perspectives to present 
their views on how the commission 
should meet the mandate of the 
commission. The first session. 

November 15, 3 p.m.—6 p.m. will be 
devoted to hearing from Members of 
Congress. The November 16 sessions, 9 


a.m. —12 noon and 1 p.m. —6:30 pan. will 
be devoted to hearing from 
representative of business, finance, 
labor and major constituent groups. The 
meeting on November 18,1 p.m. —3 p.m. 
will be an introductory work session of 
the commission. 

FOR FURTHER INFORMATION CONTACT: 

Jim Hildreth at 425-8986. National 
Economic Commission. 734 Jackson 
Place, NW., Washington, DC 20503. 
SUPPLEMENTARY INFORMATION: See 
Federal Register, volume 53, No. 80, 
Tuesday, April 26,1988, page 14871. 
Drew Lewis, 

Co-Chairman. 

Robert S. Strauss, 

Co-Chairman. 

[FR Doc. 88-25281 Filed 11-1-88; 8:45 am] 

BILLING CODE S620-4S-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-255] 

Consumers Power Co., Palisades 
Plant, Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of Appendix J to 
10 CFR Part 50 to Consumers Power 
Company (the licensee) for the Palisades 
Plant, located in Van Buren County, 
Michigan. 

Environmental Assessment 

Identification of Proposed Action 

The licensee requested an exemption 
from Paragraph II1.A.3 of 10 CFR Part 50, 
Appendix J, "Primary Reactor 
Containment Leakage Testing for 
Water-Cooled Power Reactors." In 1973, 
Appendix J was issued to establish 
requirements for primary containment 
leakage testing and incorporated, by 
reference, ANSI N45.4-1972, "Leakage 
Rate Testing of Containment Structures 
for Nuclear Reactors." This standard 
requires that containment leakage 
calculations be performed by using 
either the Point-to-Point method or the 
Total Time method. The Total Time 
method was used the most by the 
nuclear industry until about 1976. 

At this time, licensees who wish to 
use the Mass-Point method of 
calculating containment integrated 
leakage must submit an application for 
exemption from the Appendix J 
requirement that containment integrated 
leak rate tests will conform to ANSI 
N45.4. The exemption proposed by the 
licensee would be granted until pending 


changes to Appendix J are promulgated. 
In the Mass-Point method, the mass of 
air in containment is calculated and 
plotted as a function of time, and 
leakage is calculated from the slope of 
the linear least squares. 

With the present developments in 
technology, the Mass-Point method has 
gained increasing recognition. 

The superiority of the Mass-Point 
method becomes apparent when it is 
compared with the two other methods. 

In the Total Time method, a series of 
leakage rates are calculated on the basis 
of air mass differences between an 
initial data point and each individual 
data point thereafter. If for any reason 
(such as instrument error, lack of 
temperature equilibrium, ingassing or 
outgassing) the initial data point is not 
accurate, the results of the test will be 
affected. In the Point-to-Point method, 
the leak rates are based on the mass 
difference between each pair of 
consecutive points which are then 
averaged to yield a single leakage rate 
estimate. Mathematically, this can be 
shown to be the difference between the 
air mass at the beginning of the test and 
the air mass at the end of the test 
expressed as percentage of the 
containment air mass. It follows from 
the above that the Point-to-Point method 
ignores any mass readings during the 
test and thus the leakage rate is 
calculated on the basis of the difference 
in mass between two measurements 
laken at the beginning and at the end of 
the test, which are 24 hours apart. 

The licensee’s request and bases for 
exemption are contained in a letter 
dated September 9,1988. as 
supplemented by letter dated September 
16,1988. The exemption would permit 
the licensee to use the Mass-Point 
method for calculating containment 
leakage rates as an acceptable 
alternative to the Point-to-Point and 
Total Time methods currently specified 
in Appendix J. 

The Need for the Proposed Action 

The proposed exemption is needed to 
allow use of the Mass-Point analysis 
method at Palisades Plant and for 
improved analysis of the test results. 

Environmental Impacts of the Proposed 
Action 

The erraticism of the Total Time 
method creates a higher probability of 
unnecessarily failing a containment 
integrated leakage rate test (note that 
the calculational procedure is 
independent of containment tightness) 
possibly resulting in increased test 
frequency, critical path outage time, and 
exposure to test personnel. 
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Radiological releases will not be 
greater than previously determined, nor 
does the proposed exemption otherwise 
affect radiological plant effluents, or 
have any other environmental impact. 
Therefore, the Commission concludes 
that there are no measurable 
radiological or nonradiological 
environmental impacts associated with 
the proposed exemption. 

Alternative to the Proposed Action 

The Commission has concluded that 
there is no measurable impact 
associated with the proposed 
exemption; any alternatives to the 
exemption will have either no 
environmental impact or greater 
environmental impact. 

Alternative Use of Resources 

This action does not involve the use of 
any resources beyond the scope of 
resources used during normal plant 
operation, which have been considered 
previously by the Commission in the 
Final Environmental Statement dated 
June 1972. 

Agencies and Persons Consulted 

The Commission’s staff reviewed the 
licensee’s request that supports the 
proposed exemption. The staff did not 
consult other agencies or persons. 

Finding of No Significant Impact 

Based upon the foregoing 
environmental assessment, the 
Commission concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an environmental impact 
statement for the proposed exemption. 

For further details with respect to this 
action, see the request for the exemption 
dated September 9.1988, as 
supplemented by letter dated September 
16,1988, which is available for public 
inspection at the Commission’s Public 
Document Room, 2120 L Street, NW„ 
Washington, DC, 20555 and at the Van 
Zoeren Library, Hope College, Holland, 
Michigan 49423. 

Dated at Rockville. Maryland, this 21st day 
of October 1988. 

For the Nuclear Regulatory Commission. 
John J. Stefano, 

Acting Director, Project Directorate Ul-1, 
Division of Reactor Projects — III, IV, V & 
Special Projects. 

[FR Doc. 88-25350 Filed 11-1-88; 8:45 am] 

BILLING COO€ 75*0-15-* 


1 Docket No. 50-289] 

Metropolitan Edison Co., Jersey 
Central Power & Light Co. v 
Pennsylvania Electric Co., and GPU 
Nuclear Corp.; Environmental 
Assessment and Finding of No 
Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of Appendix R to 
10 CFR Part 50 to CPU Nuclear 
Corporation (the licensee), for the Three 
Mile Island Nuclear Station, Unit 1 
(TMI-1), located in Dauphin County, 
Pennsylvania. 

Environmental Assessment 

Identification of Proposed Action 

The exemption would grant relief from 
the requirements of Appendix R, section 
III.G.2.b as these requirements relate to 
circuit separation for reactor coolant 
letdown system valves MU-V-2A, -2B, 
-3, -4 and -5. Appendix R would require 
the circuits for these valves to be 
separated by 20 feet with no intervening 
combustibles. Although the 20 feet 
separation exists in the as-built plant, 
intervening combustibles exist in the 
form of cables in trays which supply 
other, unrelated circuitry. 

The exemption is responsive to the 
licensee’s application for exemption 
dated May 21,1988. 

The Need for the Proposed Action 

The proposed exemption is needed 
because the features described in the 
licensee’s request regarding the existing 
and proposed fire protection at the plant 
for this item are the most practical 
method for meeting the intent of 
Appendix R and literal compliance 
would not significantly enhance the fire 
protection capability. 

Environmental Impacts of the Proposed 
Action 

The proposed exemption will provide 
a degree of fire protection such that 
there is no increase in the risk of fires at 
this facility. Consequently, the 
probability of fires has not been 
increased and the potential post-fire 
radiological releases will not be greater 
than previously determined nor does the 
proposed exemption otherwise affect 
radiological plant effluents. Therefore, 
the Commission concludes that there are 
no significant radiological 
environmental impacts associated with 
the proposed exemption. 

With the regard to potential 
nonradiological impacts, the proposed 
exemption involves features located 
within the restricted area as defined in 


10 CFR Part 20. It does not affect 
nonradiological plant effluents and has 
no other environmental impacts. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
exemption. 

Alternative to the Proposed Action 

It has been concluded that there is no 
measurable impact associated with the 
proposed exemption; any alternatives to 
the exemption will have either no 
environmental impact or greater 
environmental impact. 

Alternative Use of Resources 

This action involves no use of 
resources not previously considered in 
the Final Environmental Statement for 
the Three Mile Island Nuclear Station, 
Unit 1. 

Agencies and Persons Consulted 

The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the foregoing 
environmental assessment, the NRC 
staff concludes that the proposed action 
will not have a significant effect on the 
quality of the human environment. 

For further details with respect to this 
action, see the request for exemption 
dated May 21,1988. which is available 
for public inspection at the 
Commission’s Public Document Room, 
2120 L Street. NW., Washington, DC and 
at the Government Publications Section, 
State Library of Pennsylvania, Walnut 
Street and Commonwealth Avenue, Box 
1601, Harrisburg, Pennsylvania 17105. 

Dated at Rockville. Maryland, this 24th day 
of October 1988. 

For the Nuclear Regulatory Commission. 
John F. Stolz, Director, 

Project Directorate 1-4, Division of Reactor 
Projects I/II, Office of Nuclear Reactor 
Regulation. 

(FR Doc. 88-25351 Filed 11-1-88; 8:45 am) 

BILLING CODE 7590-01-M 


Biweekly Notice Applications and 
Amendments to Operating Licenses 
Involving No Significant Hazards 
Considerations 

I. Background 

Pursuant to Public Law (P.L) 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
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biweekly notice. P.L 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from October 11, 
1988 through October 21,198a The last 
biweekly notice was published on 
October 19,1988 (53 FR 40981). 

NOTICE OF CONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING LICENSE AND 
PROPOSED NO SIGNIFICANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission’s regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 day9 after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch. Division of Freedom of 
Information and Publications Services, 
Office of Administration and Resources 
Management, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and should cite the publication date and 
page number of this Federal Register 
notice. Written comments may also be 
delivered to Room P-216, Phillips 
Building, 7920 Norfolk Avenue, 

Bethesda, Maryland from 7:30 a.m. to 


4:15 p.m. Copies of written comments 
received may be examined at the NRC 
Public Document Room, the Gelman 
Building. 2120 L Street, NW.. 
Washington, DC The filing of requests 
for hearing and petitions for leave to 
intervene is discussed below. 

By December 2,1988, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 


each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building. 
2120 L Street, NW., Washington, DC by 
the above date Where petitions are 
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filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at l-(800) 325-6000 (in 
Missouri l-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
[Project Directory petitioner s name and 
telephone number date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(l)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, 
and at the local public document room 
for the particular facility involved. 

Carolina Power & Light Company, 

Docket No. 50-261, H. B. Robinson 
Steam Electric Plant, Unit No. 2, 
Darlington County, South Carolina 

Date of amendment request: October 
3,1988 

Description of amendment request: 

The proposed amendment would revise 
the Technical Specifications (TS) for the 
H. B. Robinson Steam Electric Plant, 

Unit No. 2, by adding a new TS Section 
3.10.5, Reactor Trip Breakers. The 
proposal is made for compliance with 
the guidance provided in the NRC 
Generic Letters 85-09 and 83-28, Item 4.3. 
The proposed change would revise the 
TS by adding operability requirements 
for reactor trip and bypass breakers, 
diverse trip features and the trip logic. 
This request supplements an earlier 
request submitted on January 12.1987, 
which was noticed in the Federal 
Register on February 26,1987 at 52 FR 
5851. The earlier request proposes to 
amend the TS to include surveillance 
testing requirements of the reactor trip 
and bypass breakers and associated 
diverse trip features. 

Basis for proposed no significant 
hazards consideration determination: 


The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR Part 50.92(c). A 
proposed amendment to an operating 
license involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

Carolina Power & Light Company 
(CP&L) has reviewed this proposed 
change in accordance with 10 CFR Part 
50.92(c) and has determined that the 
proposed change does not constitute a 
significant hazards consideration based 
upon the following evaluation. 

1. Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant increase in the 
probability or consequences of an accident 
previously analyzed because the amendment 
incorporated originally installed reactor 
protection equipment into TS to ensure safe 
plant operation. In addition this amendment 
would add operability requirements that are 
not currently governed by TS. 

2. Operation of the facility in accordance 
with the proposed amendment would not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated because this change adds 
originally installed reactor protection 
equipment to the specifications. Since no 
physical modification or relaxation to current 
procedures have been made, no new or 
different kind of accident can be created by 
the proposed amendment. 

3. Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant reduction in the margin 
of safety because operability requirements 
assure that the equipment is maintained in a 
state of operational readiness. Operating 
parameters and setpoints are not being 
changed, therefore, the margin of safety is not 
affected. 

The NRC staff has reviewed the 
licensee’s no significant hazards 
consideration determination and agrees 
with the licensee's analysis. In addition, 
the Commission has provided guidance 
concerning the application of the criteria 
for determining whether or not a no 
significant hazards consideration exists 
by providing certain examples of actions 
not likely to involve significant hazards 
considerations and examples of actions 
likely to involve significant hazards 
considerations (51 FR 7751). One of the 
examples of actions not likely to involve 
significant hazards considerations is 
example (ii) “a change that constitutes 
an additional limitation, restriction or 
control not presently included in the 
Technical Specifications, e.g., a more 


stringent surveillance requirement." The 
changes in this case fall within the 
scope of the example. Accordingly, the 
Commission proposes to determine that 
the proposed amendment involves no 
significant hazards consideration. 

Local Public Document Room 
location: Hartsville Memorial Library, 
Home and Fifth Avenues, Hartsville, 
South Carolina 29535 

Attorney for licensee: R. E. Jones. 
General Counsel, Carolina Power & 

Light Company, P. O. Box 1551 Raleigh, 
North Carolina 27602 

NRC Project Director: Elinor G. 
Adensam 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request: May 3, 
1988 

Description of amendment request: 
The proposed amendment would change 
the Technical Specification for refueling 
boron concentration to ensure that the 
reactor core is maintained at least 5 
percent subcritical during refueling 
operations. 

Basis for proposed no significant 
hazards consideration determination: 
The licensee performed an evaluation, 
as required by 10 CFR 50.91, to 
determine whether a significant hazards 
consideration is involved in the 
proposed amendment and reported the 
results of that evaluation as follows: 

The purpose of the proposed Technical 
Specification change is to ensure that the 
reactor is maintained at least 5% subcritical 
during refueling operations. The present 
Technical Specification limit for refueling 
boron concentration is 1720 ppm. Since this 
boron concentration may not always ensure a 
k-effective of 0.95 or less, the definition has 
been expanded to require that the more 
restrictive of the two boron concentrations be 
maintained. Changes have also been made to 
delete reference to refueling boron 
concentration in the basis of the Emergency 
Core Cooling System Technical Specification 
3.3 and to more accurately define when 
refueling boron concentration is required to 
be maintained and sampled. Reference to 5% 
shutdown margin was strictly a refueling 
requirement and did not apply to Section 3.3 
of the Technical Specifications. The revised 
wording is consistent with the assumptions in 
the Palisades Safety Analysis. There is no 
increase in the probability or consequences 
of a previously evaluated accident, nor has a 
new or different kind of accident been 
created, and there has been no reduction in 
the margin of safety. 

The NRC staff agrees with this 
evaluation and, therefore, proposes to 
determine that the proposed amendment 
involves no significant hazards 
consideration. 
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Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 

Attorney for licensee: Judd L. Bacon, 
Esq., Consumers Power Company, 212 
West Michigan Avenue, Jackson, 
Michigan 49201. 

NRC Project Director Theodore 
Quay, Acting. 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request October 
6,1988 

Description of amendment request 
The proposed amendment would 
reformat and clarify action statements 
for the existing Technical Specification 
for linear heat rate limit. 

Basis for proposed no significant 
hazards consideration determination: 
The licensee performed an evaluation to 
determine whether a significant hazards 
consideration is involved in the 
proposed amendment, as required by 10 
CFR 50.91, and reported the results, in 
part, as follows: 

Consumers Power Company finds that 
activities associated with the change request 
involve no significant hazards, and. 
accordingly, a no significant hazards 
determination per 10 CFR 50.92(c) is justified. 
The following evaluation supports that 
finding. 

Evaluation 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated: 

Existing requirements in the Linear Heat 
Rate Technical Specifications are all 
maintained in this proposed Technical 
Specifications change. The Technical 
Specifications change is written to clarify 
required actions and time limits and thereby 
assist in prompt, proper operator actions to 
satisfy Technical Specification requirements. 

Proposed changes 3.23.1.1 thru 3.23.1.3 are 
administrative changes which reformat 
former Actions 1.2. and 3. These changes are 
made to clarify the former Action Statements. 
Proposed Technical Specification 3.23.1.4 
requires a timely response to complete loss of 
ability to monitor LHR. The action statement 
for proposed Technical Specification 3.23.1.4 
also allows power increases up to 50% of 
rated thermal power without monitoring LHR 
per 3.23.1.1. 3.23.1.2 or 3.23.1.3. This provision 
is necessary during plant startup and is 
consistent with Technical Specification 
419.1.1. Therefore, the proposed Technical 
Specifications change does not increase the 
probability or consequences of an accident 
previously evaluated. 

2. Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated: 

The proposed Technical Specifications 
change is an administrative revision. It 
maintains all requirements which currently 
exist in the Technical Specifications and 
provides additional time limits for reduction 
of reactor power when the ability to monitor 


LHR is completely lost. Thus, the Technical 
Specifications change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

3. Involve a significant reduction in a 
margin of safety: The proposed Technical 
Specifications change maintains all 
requirements which currently exist. The 
Technical Specifications change also requires 
a more rapid response to complete loss of 
ability to monitor LHR than is currently 
required by Technical Specification 3.0.3. 
Therefore, the Technical Specifications 
change does not alter the margin of safety. 

The NRC staff agrees with this 
evaluation and, therefore, proposes to 
determine that the proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Van Zoeren Library. Hope 
College. Holland, Michigan 49423. 

Attorney for licensee: Judd L Bacon, 
Esq., Consumers Power Company, 212 
West Michigan Avenue, Jackson, 
Michigan 49201. 

NRC Project Director Theodore 
Quay, Acting. 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Dote of amendment request: October 
7,1988 

Description of amendment request: 
The proposed amendment would delete 
the steam generator differential pressure 
limit from the Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The licensee reports its evaluation of the 
significant hazards consideration, as 
required by 10 CFR 50.91, as follows: 

The following evaluation supports a 
determination that no significant hazards 
exist. 

1. The change to remove the differential 
pressure limit does not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. The 
Palisades steam generator operating 
differential pressure of 1380 psid was used by 
Combustion Engineering to establish the 
current steam generator tube repair criteria in 
Technical Specification 4.14.4. The structural 
integrity of the steam generator tubes is 
assured by appropriate application of the 
repair criteria. Since Technical Specification 
3.1.1.f limits the primary system pressure and 
Specification 4.14.4 establishes the repair 
criteria, all appropriate parameters are 
specified, thus, the probability and 
consequences of an accident have not 
increased. 

2. The change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. Since application of the repair 
criteria, which incorporates [sic] the steam 
generator operating differential pressure, 
ensures the structural integrity of the steam 
generator tubes, removal of the specification 


does not involve any new or different kind of 
accident. 

3. The change does not involve a significant 
reduction in the margin of safety. The margin 
of safety, as it affects safety limits, is defined 
for the steam generator tube repair criteria. 
This change only removes a value that is not 
a safety limit and, therefore, the margin of 
safety is not affected. 

The NRC staff agrees with this 
evaluation and. therefore, proposes to 
determine that the proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 

Attorney for licensee: Judd L. Bacon, 
Esq., Consumers Power Company, 212 
West Michigan Avenue, Jackson, 
Michigan 49201. 

NRC Project Director Theodore R. 
Quay, Acting Director 

Florida Power and Light Company, 
Docket Nos. 50-250 and 50-251, Turkey 
Point Plant Units 3 and 4, Dade County, 
Florida 

Date of amendments request: 
September 12,1988 

Description of amendments request 
The proposed amendments would revise 
Sections 6.2 and 6.3 of the 
Administrative Controls Section of the 
Technical Specifications (TS). The 
proposed revision would relax the 
requirement that the Operations 
Superintendent (OST) hold a senior 
reactor operator (SRO) license on the 
Turkey Point Plant. The proposed 
change would require that the OST 
either hold, or have held in the past, an 
SRO license on the Turkey Point plant, 
or have held an SRO license on a similar 
nuclear power plant (i.e., another 
pressurized water reactor). 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated: or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margjn of safety. 

The licensee has evaluated the 
proposed change in accordance with the 
standards of 10 CFR 50.92 and has 
determined that operation of Turkey 
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Point Units 3 and 4 in accordance with 
the proposed amendments would not: 

(1)&(2) Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated, or create the possibility 
of a new or different kind of accident than 
previously evaluated. The proposed change is 
administrative in nature, and does not 
involve a change in the operation, physical 
configuration of the plant, or affect the 
accident analysis. 

(3) Involve a significant reduction in a 
margin of safety. The proposed change 
modifying the requirement that the 
Operations Superintendent hold an SRO 
license would continue to ensure that he has 
the knowledge and experience required to 
fulfill the duties of that functional level. The 
Operations Supervisor, directly responsible 
for operations, will continue to hold a current 
SRO on the Turkey Point Plant. 

Therefore, operation of the facility in 
accordance with the proposed amendment 
would pose no threat to the public and safety, 
and would not involve a significant hazards 
consideration. 

The staff agrees with the licensee’s 
determination above, and therefore 
proposes to determine that the 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Environmental and Urban 
Affairs Library, Florida International 
University, Miami, Florida 33199 

Attorney for licensee: Harold F. Reis, 
Esquire, Newman and Holtzer, P.C., 1615 
L Street. NW., Washington, DC 20036 

NRC Project Director: Herbert N. 
Berkow 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-321, Edwin I. 
Hatch Nuclear Plant, Unit 1, Appling 
County, Georgia 

Date of amendment request: 

September 6,1988 

Description of amendment request: 

The amendment would: (1) modify the 
definitions of Hot Shutdown and Cold 
Shutdown so that changing of 
operational modes would not be 
necessary when performing hydrostatic 
and leakage pressure testing; and (2) 
modify Technical Specifications (TS) 
sections 3.5.A.2, 3.5.B.l.b, 3.5.B.2.C, 

3.5.C.2, 3.6.G, and 3.7,C.l.a.(7) and the 
notes to TS Table 3.2-1 to specify which 
equipment must be, or need not be, 
operable during performance of the 
hydrostatic and leakage pressure 
testing. A minor editorial change also 
would be made to TS 4.5.C.2. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 


amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee’s September 6,1988 
submittal provided the following 
evaluation of the proposed changes with 
respect to these standards: 

The proposed changes add a footnote to 
Technical Specifications Section 1.0, 
modifying the Operational Condition 
definitions of Hot Shutdown and Cold 
Shutdown during non nuclear hydrostatic/ 
leak testing per ASME Code. Section XI 
requirements. The revised definitions will 
allow for the reactor to be considered in Cold 
Shutdown during the performance of a test, 
even when the reactor coolant temperature is 
above 212° F. The proposed changes also 
revise Technical Specifications to require 
secondary containment integrity and to 
require certain core and containment cooling 
systems be operable when performing the 
tests. Since hydrostatic/leak tests are 
performed water solid with all rods inserted 
into the reactor core at low decay heat 
values, and at or near Cold Shutdown 
Condition, the stored energy in the core and 
containment will be very small. The amount 
of reactivity contained in any postulated 
steam leak would also be small. Additionally 
there is a proposed change that clarifies one 
Specification 4.5.C.2. 

The proposed changes do not involve a 
significant hazards consideration for the 
following reasons: 

(1) They do not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated because 
the hydrostatic/leak tests to which these 
changes apply occur when primary system 
energy is minimal: all control rods are 
inserted; and low temperature and low fuel 
decay heat values are established. Under 
these test conditions, the systems specified to 
be operable will function to ensure a 
significant increase in the consequences or 
the probability of an accident will not occur. 

(2) The proposed changes do not create the 
possibility of a new or different kind of 
accident from any previously analyzed 
because no change in plant design or 
operation will occur as a result of the change. 
The changes described herein apply only to 
the performance of ASME Code-required 
hydrostatic or leak testing (with all control 
rods inserted), and are in addition to those 
changes granted with Amendment 137. 

(3) The proposed changes do not involve a 
significant reduction in the margin of safety 
because plant operation is not affected, and 
analyzed margins of safety are unchanged. 

The proposed editorial change which 
changes “RHR” to "RHR service water" in 
Specification 4.5.C.2 corrects a typographical 
error, and is administrative in nature. 


The staff has considered the proposed 
changes and agrees with the licensee’s 
evaluation with respect to the three 
standards. 

On this basis, the Commission has 
determined that the requested 
amendment meets the three standards 
and, therefore, has made a proposed 
determination that the amendment 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 

Attorney for licensee: Bruce W. 
Churchill, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW., 
Washington, DC 20037. 

NRC Project Director: David B. 
Matthews 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket Nos. 50-321 and 50-366, 
Edwin I. Hatch Nuclear Plant, Units 1 
and 2, Appling County, Georgia 

Date of amendment request: 
September 6,1988 

Description of amendment request: 
The amendments would modify the 
Technical Specifications (TS) for Units 1 
and 2 to change the action level 
regarding suppression pool temperature 
from 95° F to 100” F. The existing TS 
require that the suppression pool 
temperature be maintained at or below 
95° F, that pool cooling be initiated if the 
temperature exceeds 95° F, and that the 
reactor be shut down if the pool 
temperature cannot be restored to 95° F 
within a 24-hour period. The proposed 
changes would raise the 95° F limit to 
100* F. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee’s September 6.1988, 
submittal provided an evaluation of the 
proposed changes with respect to these 
three standards: 
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(1) This change does not involve a 
significant increase in the probability or 
consequences of an accident because 
applicable accident analyses that could be 
impacted by raising the suppression pool 
operating limit have been examined and 
found to be acceptable. The immediate 
shutdown (scram) and depressurization limits 
and the allowable operating temperature 
limit of 105* F when performing testing 
(adding heat to the pool) are unchanged. 

(2) The possibility of a different kind of 
accident from any analyzed previously is not 
created by this change since the proposed 
change would only revise an operating limit 
on permissible pool temperature. This change 
does not involve the potential for a new 
accident type since plant design and function 
are unchanged 

(3) Margins of safety are not significantly 
reduced by this change because the impact of 
the proposed pool temperature has been 
evaluated relative to safety analyses and 
margins have been shown to be 
insignificantly impacted. Sufficient heat 
capacity remains in the suppression pool for 
complete condensation of decay and sensible 
heat following an accident or reactor 
shutdown. 

The staff ha9 considered the proposed 
changes and agrees with the license’s 
evaluations with respect to the three 
standards. 

On this basis, the Commission has 
determined that the requested 
amendments meet the three standards 
and. therefore, has made a proposed 
determination that the amendment 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 

Attorney for licensee: Bruce W. 
Churchill, Esquire, Shaw, Pittman, Potts 
and Trowbridge, 2300 N Street, NW., 
Washington. DC 20037. 

NRC Project Director: David B. 
Matthews 

Mississippi Power & Light Company, 
System Energy Resources, Inc., South 
Mississippi Electric Power Association, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Dates of amendment request- August 
19.1988, as supplemented October 10, 
1988 

Description of amendment request: 
The amendment would change the 
Technical Specifications (TS) by 
changing the downtravel power cutoff 
setpoints for the refueling platform hoist 
m TS 3/4.9.6, “Refueling Equipment." to 
allow for expected irradiation and 
ihermal growth of fuel assemblies. The 
downtravel power cutoff for the hoist is 
specified to prevent the fuel assembly 
grapple from being lowered below the 
fuel top guide thus precluding reactor 


internals or grapple damage by 
inadvertently engaging the top guide 
with the grapple. The present 
specification uses the fuel assembly 
handles as a reference point and as fuel 
assemblies grow slightly with bumup, 
the setpoint is raised with respect to the 
fuel bottom support plate. For the third 
refueling, it may not be possible for the 
grapple to latch the handles of control 
blade guides used during refueling to 
support fuel assemblies because they do 
not grow in length. The proposed 
specification would use the reactor 
vessel top guide as a reference point so 
the setpoint would not change over the 
fuel lifetime. In addition, the setpoint 
would be lowered to ensure that all 
assemblies and control blade guides can 
be engaged by the grapple. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has provided an analysis 
of no significant hazards considerations 
in its request for a license amendment 
The licensee’s analysis of the proposed 
amendment against the three standards 
in 10 CFR 50.92 is reproduced below. 

1. No significant increase in the probability 
or consequences of an accident previously 
evaluated results from this change. 

a. Since the main hoist is used during 
refueling to handle fuel assemblies, the 
accident previously evaluated that is 
applicable to the proposed change is the fuel 
handling accident inside containment. The 
probability of a fuel handling accident 
occurring is not altered by the proposed 
change. This is because the downtravel cutoff 
interlock does not affect the manner in which 
a fuel assembly is handled other than 
allowing the grapple to be lowered a 
sufficient distance to generate a slack cable 
signal which allows a fuel assembly to be 
engaged or disengaged by the main hoist. In 
addition, the downtravel cutoff interlock is 
not assumed to prevent any design basis 
accident. 

b. The consequences of a previously 
evaluated accident are not increased by the 
proposed change because the downtravel 
cutoff interlock is not assumed to function to 
mitigate the consequences of any design 
basis accident, including a fuel handling 
accident. The downtravel limit is based on 


sound engineering judgment and equipment 
protection rather than nuclear safety 
concerns or refueling operation safeguards. 
Fuel damage and ofisite doses remain 
unaffected by the change to the downtravel 
interlock. 

c. Therefore, there is no increase in the 
probability or consequences of previously 
analyzed accidents due to the prt posed 
change. 

2. This change would not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

a. The downtravel cutoff interlock is used 
for the refueling platform main hoist. The 
main hoist is used to handle fuel assemblies 
and the dropping of a fuel assembly is 
already an evaluated accident. 

b. The lowering of the downtravel cutoff 
setpoint by 0.5 inches will not permit the 
grapple to contact anything it could not 
contact previously. The impact force from 
contacting the fuel assembly or fuel channel 
with the grapple does not result in damage to 
either during fuel handling operation and is 
enveloped by the impact force of the dropped 
fuel assembly analyzed in the fuel handling 
accident. 

c. Therefore, the possibility of a new or 
different kind of accident from any 
previously evaluated is not created. 

3. This change would not involve a 
significant reduction in the margin of safety. 

a. The downtravel cutoff interlock is not 
assumed to function to mitigate any design 
basis accident Since the interlock is not 
assumed in any safety analyses, changing the 
setpoint cannot affect any safety margin. 

b. By allowing the grapple to travel 
downward an additional 0.5 inches, the 
margin of safety will not be significantly 
reduced. The grapple will still be prevented 
from contacting the top guide by the proposed 
setpoint the only difference is the grapple 
will be 1.0 inch above the top guide rather 
than 1.5 inches. 

c. Therefore, this proposed change will not 
involve a reduction in the margin of safety. 

The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and. 
therefore, involves no significant 
hazards consideration. 

The NRC staff has made a preliminary' 
review of the licensee’s no significant 
hazards consideration determination 
and agrees with the licensee’s analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Hinds Junior College, 
McLendon Library, Raymond, 
Mississippi 39154 

Attorney for licensee: Nicholas S. 
Reynolds, Esquire, Bishop. Liberman. 
Cook, Purcell and Reynolds, 1200 17th 
Street, NW. Washington. DC 20036 

NRC Project Director: Elinor G. 
Adensam 
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Northeast Nuclear Energy Company, et 
al.. Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 

Dole of amendment request: 
September 13,1988 

Description of amendment request: By 
application for license amendment 
dated February 3,1988, Northeast 
Nuclear Energy Company et al. (the 
licensee), requested a change to 
Technical Specifications (TS) 

4.4.5.1.4.a.8 for Millstone Unit 2. The 
proposed change to the TS would allow 
the licensee to inspect steam generator 
tubes by insertion of the probe from the 
cold leg side of the steam generator 
tube. 

Basis for proposed no significant 
hazards consideration determination: 
Millstone Unit 2 utilizes a steam 
generator tube design shaped as an 
inverted *U”. These steam generator 
tubes traverse the steam generator from 
the hot leg to the cold leg side of steam 
generator tube sheet. Steam generator 
tubes are periodically subjected to 
ultrasonic testing (UT) to detect flaws in 
the tubes. The testing is accomplished 
by inserting a probe into the tube. At the 
present time, TS 4.4.5.1.4.a.8 defines a 
steam generator "tube inspection” as, 
“...an inspection of the steam generator 
tube from the point of entry (hot leg 
side) completely around the U - Bend to 
the top support of the cold leg.” The 
licensee has proposed that the definition 
of “tube inspection” be expanded to 
also include: “from the point of entry 
(hot leg or cold leg side) completely 
around the U-bend to the opposite tube 
end.” 

Title 10 CFR 50.92, "Issuance of 
amendment” contains standards for 
determining if a proposed license 
amendment involves no significant 
hazards considerations. In this regard, 
the proposed change to TS 4.4.5.1.4.a.8 
would not involve a significant increase 
in the probability or consequences of an 
accident previously evaluated. The 
purpose of steam generator tube 
inspections is to locate flaws that could 
potentially result in a steam generator 
tube rupture. The proposed change to 
the TS would maintain the ability of the 
licensee to identify steam generator tube 
flaws and take preventive measures to 
limit the probability of a steam 
generator tube rupture. Since steam 
generator tube inspection is only a 
preventative measure, there is no impact 
on the potential consequences of a 
steam generator tube rupture. 

The proposed change to the TS would 
not create the possibility of a new or 
different kind of accident. The use of UT 
for steam geneiator tubes is an 


established form of inspection that has 
no adverse effects on the tubes. The 
proposed change to the TS does not 
involve a change in the test method, and 
retains inspection of the hot leg and U- 
bend sections of the tubes. Probe entry 
point (hot leg vs. cold leg) will become 
optional. The choice of entry side has no 
adverse effect on inspection capability 
or results. 

Finally, the proposed change to the TS 
would not involve a significant 
reduction in a margin of safety. Because 
of the large number of steam generator 
tubes, the surface area of the tubes 
represents a substantial fraction of the 
total primary system boundary area. 
Thus, steam generator tube integrity is 
an important part of the overall primary 
system integrity. The location and repair 
of excessive steam generator tube 
degradation will retain the margin of 
safety with regard to primary system 
integrity. 

Based upon the above, the 
Commission proposes to determine that 
the proposed change to TS 4.4.5.1.4.a.8 
involves no significant hazards 
considerations. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road. Waterford, 
Connecticut 06385. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry and Howard, One 
Constitution Plaza, Hartford, 

Connecticut 06103. 

NRC Project Director: John F. Stolz 

Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 

Date of amendment request: 
September 20,1988 

Description of amendment request: By 
application for license amendment 
dated September 20,1988, Northeast 
Nuclear Energy Company, et al. (the 
licensee), requested changes to the 
Technical Specification (TS) for 
Millstone Unit 2. The proposed change 
to the TS involves the maximum linear 
heat rate shown in TS Figure 3.2.1 which 
would be reduced from 15.6 to 14.0 Kw/ 
ft, and a factor of 1.115 would be applied 
to the planar peaking for reactor 
operation during Cycle 9 beyond a core 
average bumup of 10.000 MWD/MTU. 

Basis for proposed no significant 
hazards consideration determination: 
Coastdown operation of a reactor 
involves decreasing the average reactor 
coolant temperature in order to increase 
reactivity. This mode of operation is 
used to extend the length of the fuel 
cycle beyond what would be considered 
end-of-cycle. Operation of Millstone 
Unit 2, beyond the end of Cycle 8 (Cycle 


8 coastdown), was approved with 
issuance of Amendment No. 113 on 
November 18,1987. The licensee's 
evaluation supporting Cycle 8 
coastdown involved addressing the 
applicability of the Millstone Unit 2 Loss 
of Coolant Accident (LOCA) analysis 
for Cycle 8 coastdown conditions. 

Westinghouse has evaluated the 
Millstone Unit 2 LOCA analysis and 
found that Cycle 9 coastdown operation 
is acceptable provided that: 

(1) The maximum linear heat rate is 
reduced from 15.6 Kw/ft to 14.0 Kw/ft. 

(2) An additional multiplier of 1.115 
(equal to 15.6/14.0, the ratio of the 
maximum linear heat rates) is included 
in the total planar radial peaking factor. 

These additional restrictions apply 
only for operation past a core average 
bumup of 10.000 MWD/MTU, the 
predicted full power end of life for Cycle 
9. The restriction on maximum linear 
heat rate would be incorporated in 
proposed TS Figure 3.2-3b while planar 
radial peaking factor would be 
incorporated into proposed TS 3/4.2.2. 
The proposed changes to the TS are 
identical to those incorporated in the TS 
for Cycle 8 coastdown. A change to the 
TS is needed to make these values 
specific for Cycle 9 coastdown. 

Based upon the September 20,1988 
application, we conclude that the 
proposed amendment does not increase 
the probability or consequences of an 
accident previously evaluated. The 
proposed changes to the TS assure that 
the consequences of the design basis 
(LOCA) accident are not more severe 
than previously calculated. The 
proposed amendment also does not 
increase the probability of a LOCA, 
create the possibility of a new or 
different type of accident or a decrease 
in safety margin since no changes to 
plant equipment or new operating 
modes are involved. In this regard the 
use of plant coastdown, a decrease in 
power and/or average coolant 
temperature to extend the fuel cycle, is a 
routine end-of-cycle mode for Millstone 
Unit 2. 

Based upon the above, we proposed to 
determine that the proposed changes to 
TS Figure 3.2.1 and TS 3/4.2.2 involve no 
significant hazards considerations. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 

Attorney for licensee: Cerald Garfield, 
Esquire, Day, Berry and Howard. One 
Constitution Plaza, Hartford. 

Connecticut 06103. 

NRC Project Director: )ohn F. Stolz 
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Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 

Date of amendment request: 
September 30.1988 

Description of amendment request: By 
application for license amendment 
dated September 30,1988, Northeast 
Nuclear Energy Company, et al. (the 
licensee), requested changes to 
Millstone Unit 2 Technical 
Specifications (TS) 3.4.6.1, "Reactor 
Coolant System Leakage", to decrease 
the allowable primary-to-secondary 
leakage (through any one steam 
generator) from 0.15 to 0.10 gpm. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed change to the TS involves 
the limit for primary-to-secondary 
leakage through a single steam 
generator. At the present time, TS 3.4.6.2 
limits the primary-to-secondary leakage, 
in a single steam generator, to 0.15 gpm. 
The proposed change to TS 3.4.6.2, 
which would decrease the allowed 
leakage from 0.15 to 0.10 gpm, resulted 
from the licensee's January 1987 
shutdown of Millstone Unit 2 for high 
primary-to-secondary leakage. 

Following the plant shutdown, the 
licensee identified a steam generator 
tube with a circumferential crack which 
was through-wall over at least a portion 
of the 220° circumferential extent. 

Assessments of the safety significance 
of the leaking tube were performed and 
concluded that operation of the steam 
generator continued to be safe provided 
that structural limits could be met for a 
circumferentially oriented crack. Based 
on calculations which concluded that a 
circumferential crack of the size which 
would allow 0.15 gpm primary-to- 
secondary leakage was structurally 
acceptable, an administrative reduction 
of the allowable leakage from 0.5 gpm to 
0.15 gpm per steam generator was 
adopted for subsequent reactor 
operation. The 0.15 gpm leakage rate 
was incorporated in the TS with 
issuance of Amendment No. 121 on 
November 13,1987. 

Based upon further examination of the 
circumferential crack, the licensee now 
concludes that a further reduction in 
allowable primary-to-secondary leak 
rate, from 0.15 gpm to 0.10 gpm per TS 
3.4.6.2 is desirable. 

On March 8,1986, the NRC provided 
guidance in the Federal Register (51 FR 
7751) concerning examples of 
amendments that are not likely to 
involve significant hazards 
consideration. One example of 
amendments not likely to involve 
significant hazards considerations is 


example (ii) which involves "A change 
that constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications, 
e.g., a more stringent surveillance 
requirement." The proposed change to 
TS 3.4.6.2 would decrease the existing 
primary-to-secondary leakage limit from 
0.15 gpm to 0.10 gpm. The proposed 
change to the TS is judged to be within 
the scope of example (u), above. 
Accordingly, the Commission proposes 
to determine that the proposed change 
to the TS involves no significant hazards 
considerations. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day. Berry and Howard. One 
Constitution Plaza, Hartford, 

Connecticut 06103. 

A7?C Project Director: John F. Stolz 

Philadelphia Electric Company, Docket 
No. 50-352, Limerick Generating Station, 
Unit 1, Montgomery County, 
Pennsylvania 

Date of amendment request: July 7. 
1988 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications (TSs) to 
delete reference to the cooldown mode 
of operation for the Unit 1 Reactor 
Enclosure Recirculation System (RERS) 
and the common plant Standby Gas 
Treatment System (SGTS). The revision 
will permit a modification to be made to 
the Limerick Unit 1 RERS and SGTS 
similar to that which the Commission 
has previously approved for Limerick 
Unit 2 (Letter, Robert Bemero, Director, 
Division of BWR Licensing, NRC to 
Edward G. Bauer, Vice President and 
General Counsel, PECo, dated March 18, 
1987). 

Basis for proposed no significant 
hazards consideration determination: 
The Unit 1 RERS and common plant 
SGTS are safety related air recirculation 
and filtration systems. The proposed 
modification which would be 
implemented if this proposed 
amendment is approved would be to 
remove the charcoal adsorber cooldown 
mode of operation. The cooldown mode 
is designed to supply air to the charcoal 
adsorber beds in the RERS and SGTS 
filter trains to limit potentially excessive 
charcoal temperature increases due to 
radioactive decay heat buildup in the 
charcoal adsorbers during and following 
a loss of Coolant Accident or Refueling 
Accident. 

The licensee has performed an 
analysis which concludes that the post 
accident conditions are such that 


elimination of the RERS and SGTS 
cooldown modes will not result in 
excessive charcoal temperature 
increases which were the reason for 
including the cooldown modes. In 
recognition of the lack of need for the 
cooldown modes, the NRC has 
previously approved the deletion of the 
cooldown mode from the Limerick Unit 2 
RERS filter trains as noted above. 

The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee's analysis contained in 
their July 7,1988 letter states the 
following in response to the three NRC 
criteria referenced above: 

(1) Plant operation with the RERS and 
SCTS cooldown modes removed does not 
involve a significant increase in the 
probability or consequences of any accident 
previously evaluated. 

The purpose of the cooldown modes is to 
limit excessive charcoal temperature 
increases to prevent 1) auto-ignition of the 
charcoal and 2) potential iodine desorption. 
(The Limerick Generating Station Final 
Safety Analysis Report] LCS FSAR Section 
6.5.1 presents the response to a rise in RERS 
or SCTS charcoal adsorber bed temperatures 
when indicated by three different high 
temperature setpoint alarms (200 degrees F, 
250 degrees F, and 550 degrees F). Upon 
receipt of the first high temperature setpoint 
alarm, 200 degrees F, the cooldown mode is 
actuated If the other two alarms are 
activated, the cooldown mode is manually 
Btopped and the water system is used for fire 
suppression. The results of the conservative 
bounding case calculations [have been 
presented in the Safety Assessment section 
of this application ) The maximum cumulative 
post-LOCA charcoal temperatures of 1532 
degrees F for the RERS filters and 172.7 
degrees F for the SCTS filters resulting from 
radioactive decay heat buildup are 
significantly less than the 626 degrees F 
charcoal auto-ignition tempera lure and the 
300 degrees F iodine desorption temperature 
referenced in ANSI N509 1980. For the 
bounding cases, the margin to the iodine 
desorption temperature is 146.8 degrees F for 
RERS and 127.3 degrees F for SCTS. The 
charcoal adsorber bed temperatures will not 
rise to the charcoal auto-ignition temperature 
or the iodine desorption temperature or the 
first high temperature setpoint alarm unless 
there is a fire; therefore, operation of the 
cooldown mode is unnecessary. In the event 
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of a fire, the fire protection system provided 
for the RERS and the SGTS. which U not 
affected by the proposed change, would be 
initiated as stated in the FSAR. 

Based upon the results of the conservative 
bounding case calculations, plant operation 
with the cooldown mode removed from the 
RERS and SGTS does not Increase the 
probability or consequences of any accident 
previously evaluated! 

(2) Plant operation with the RERS and 
SGTS cooldown modes removed does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated 

Plant operation with the cooldown mode 
removed from the RERS and SGTS would 
continue to meet the requirements of section 
2.2.4 of [Energy Research and Development 
Administration] (ERDA) Nuclear Air 
Cleaning Handbook 76-21, Section 4.9 of 
ANSI N509-1980, and Position C.3.K of 
Regulatory Guide 1.52. The cooldown modes 
are considered to be the response to the 
lowest high temperature setpoint alarm for 
the charcoal beds. The conservative 
boundary case calculations discussed 
previously have shown operation of the 
cooldown mode to be unnecessary. Each 
charcoal adsorber filter bed is equipped with 
high temperature setpoint alarms and water 
spray or flooding systems. These fire 
protection systems provide acceptable means 
of charcoal adsorber fire detection and 
suppression in accordance with Regulatory 
Guide 1.52; therefore, plant operation with 
the RERS and SGTS cooldown modes 
removed does not create the possibility of a 
new or different kind of accident from any 
accident previously evaluated. 

(3) Plant operation with the RERS and 
SGTS cooldown modes removed does not 
significantly reduce a margin of safety. 

The conservative bounding case 
calculation discussed in the Safety 
Assessment produced maximum cumulative 
post-LOCA charcoal temperatures of 153.2 
degrees F for the RERS and 172^ degrees F 
for the SGTS filters. (The Safety Assessment 
provided] a comparison of the post-LOCA 
safety margins to the limiting temperatures 
for plant operation with and without the 
cooldown mode in operation. The reduction 
in margins to the iodine desorption 
temperature (300 degrees F) of 2 percent (3.2 
degrees F) for RERS and 15 percent (22.7 
degrees F) for SGTS are not significant 
relative to the resultant margins of 146.8 
degrees F for RERS and 127.3 degrees F for 
SGTS. Plant operation with the cooldown 
mode removed from the RERS and SGTS 
does not affect the systems' ability to perform 
their safety related functions as required by 
Technical Specifications 3/4.65.3 and 3/ 
4.6.54 and their bases and therefore, does not 
significantly reduce the margin of safety as 
defined in the basis for any technical 
specification. 

As noted initially in this notice, the 
staff has previously reviewed and 
approved a similar modification for 
Limerick Unit 2. Our acceptance was 
based on either (1) conformance with 
applicable Regulatory Guides and other 
staff guidance, or (2) sufficient 


conservation to account for 
uncertainties in the analysis. The bases 
for acceptance was that (1) the expected 
maximum charcoal temperature rise in 
the adsorber due to potential 
radioactive decay heat buildup during 
and following an accident is well below 
the minimum charcoal ignition 
temperature and (2) a separate water 
deluge system within each adsorber is 
provided with temperature alarm set 
points. Hence, the modification would 
not significantly affect the risk of a 
charcoal fire following an accident and 
the safety function of the filters will be 
preserved. The design of the Unit 1 
filters is the same as for Unit 2 and thus 
the staffs previous analysis for Unit 2 Is 
applicable to the subject amendment. 
Although elimination of the cooldown 
mode will reduce the margin of safety 
(i.e., the margin between the maximum 
postulated air temperature under 
conservative accident conditions and 
the minimum potential charcoal ignition 
temperature), the reduction in margin is 
not significant and is acceptable. 

On the basis of the licensee s analyses 
and the staEf s independent analyses 
using more conservative assumptions, 
we have concluded that the proposed 
amendment satisfies the three criteria 
listed in 10 CFR 50.92(c). Based on this 
conclusion, the staff proposes to make a 
“no significant hazards" determination. 

Local Public Document Room 
location: Pottstown Public Library, 500 
High Street, Pottstown, Pennsylvania 
19484. 

Attorney for licensee: Conner and 
Wetterhahn, 1747 Pennsylvania Avenue. 
NW., Washington, DC 20000 

NRC Project Director. Walter R. 

Butler 

Rochester Gas and Electric Corporation, 
Docket No. 50-244, R.E. Ginna Nuclear 
Power Plant, Wayne County, New York 

Date of amendment request: October 
10.1988. 

Description of Amendment: The 
proposed amendment would modify the 
Technical Specification to reflect the 
appropriate titles for corporate positions 
having responsibility for overall plant 
safety. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 


evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The proposed revisions to the 
Technical Specifications are changes in 
title from Senior Vice President, 
Production and Engineering to Vice 
President, Production and Engineering; 
and changes to achieve consistency in 
the use of the title. Superintendent, 
GINNA Station. The changes are 
administrative in nature because they 
do not change the physical aspects of 
the plant, equipment, or previously 
approved operations. Accordingly, the 
Commission proposes to determine that 
this revision does not involve a 
significant hazard. 

Local Public Document Room 
location: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 

Attorney for licensee: Harry Voigt, Le 
Boeui Lamb, Leiby and McRae, Suite 
1100,1133 New Hampshire Avenue. 

NW., Washington, DC 20036. 

NRC Project Director. Richard H. 
Wessman 

PREVIOUSLY PUBLISHED NOTICES 
OF CONSIDERATION OF ISSUANCE 
OF AMENDMENTS TO OPERATING 
LICENSES AND PROPOSED NO 
SIGNIFICANT HAZARDS 
CONSIDERATION DETERMINATION 
AND OPPORTUNITY FOR HEARING 

The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because time 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 

Cleveland Electric Illuminating 
Company, et al., Perry Nuclear Power 
Plant, Unit No. 1, Lake County, Ohio 

Date of application for amendment 
June 9,1988 

Brief description of amendment The 
amendment would revise Technical 
Specification Table 3.8.4.1-1 to delete 
circuit breakers that are not 
Containment Penetration Conductor 
Overcurrent Protection Devices (spare 
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breakers) and to correct typographical 
errors in the table. 

Date of publication of individual 
notice in Federal Register September 15, 
1988 (53 FR 35941). 

Expiration date of individual notice: 
October 17,1988. 

Local Public Document Room 
location: Perry Public Library, 3753 Main 
Street, Perry, Ohio 44081. 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request: August 4, 
1988 

Brief description of amendment: The 
proposed license amendment would 
change and add Technical 
Specifications related to the operability 
and surveillance for certain post¬ 
accident monitoring instrumentation. 
Specifically, the operability 
requirements for the Subcooling Margin 
Monitor will be extended from 515 # F 
and greater to 325 ° F and greater, and 
operability and surveillance 
requirements for the Reactor Vessel 
Level Monitoring System are being 
added to the Technical Specifications to 
cover the system which is being 
installed for the first time during the 
1988 refueling outage. 

Date of publication of individual 
notice in Federal Register October 11, 
1988 (53 FR 39666) 

Expiration date of individual notice: 
November 10,1988 

Local Public Document Room 
location: Van Zoeren Library, Hope 
College. Holland, Michigan 49423. 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request: August 4, 
1988 

Brief description of amendment: The 
proposed license amendment would 
change the Technical Specifications 
related to the secondary system safety 
valve setpoint tolerances. The proposed 
change would raise these tolerances 
from 985 psig (2710 psig) and 1025 psig 
(271%) to 985 psig (2730 psig) and 1025 
psig (273%). 

Date of publication of individual 
notice in Federal Register October 11, 
1988 (53 FR 39671) 

Expiration date of individual notice: 
November 10,1988 

Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 


Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request : August 

19.1988 

Brief description of amendment: The 
proposed license amendment would 
revise the Technical Specifications to 
reflect the changes in the pressurizer 
level instrumentation to provide two 
environmentally qualified, wide range 
channels to meet the criteria of 
Regulatory Guide 1.97, 'Instrumentation 
to Follow the Course of an Accident/' 
The surveillance requirement would 
also be revised to specify comparison of 
channels of similar range of pressurizer 
level for the once per shift check. 

Date of publication of individual 
notice in Federal Register October 11, 
1988 (53 FR 39668) 

Expiration date of individual notice: 
November 10,1988 

Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 

Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 

Date of amendment request: August 

24.1988 

Brief description of amendment : The 
proposed license amendment would 
change the Technical Specifications 
related to the method of the monthly 
surveillance test to be performed on the 
Area Radiation Monitors. This change is 
required because a new digital monitor 
is being installed to replace an Area 
Monitor at the Evaporator Control 
Panel. The existing test consists of 
inserting a remotely operated integral 
check source while the proposed test 
applies an electronic check of the 
monitor response and continuous self 
diagnostic testing and the immediate 
display of error codes if a problem 
exists. 

Date of publication of individual 
notice in Federal Register October 11, 
1988 (53 FR 39669) 

Expiration date of individual notice: 
November 10,1988 

Local Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 

Virginia Electric and Power Company, 
Docket Nos. 50-338 and 50-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 

Date of amendment request: 
September 20,1988, as supplemented 
October 6,1988 

Description of amendment request: 
The amendments would change the 
Technical Specifications regarding the 


containment integrated leak rate test 
schedule. 

Date of publication of individual 
notice in Federal Register October 11, 
1988 (53 FR 39697) 

Expiration date of individual notice: 
November 10,1988 

Local Public Document Room 
location: The Alderman Library, 
Manuscripts Department, University of 
Virginia, Charlottesville, Virginia 22901. 

NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
Findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission’s related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document rooms for the particular 
facilities involved. A copy of items (2) 
and (3) may be obtained upon request 
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addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, Attention: Director, Division 
of Reactor Projects. 

Boston Edison Company Docket No. 50- 
293, Pilgrim Nuclear Power Station 
Plymouth County, Massachusetts 

Date of application for amendment: 
August 6,1988 

Brief description of amendment: This 
amendment revises License Condition 
3.F, Fire Protection, to allow some fire 
barriers to have a rating of less than 
three hours. 

Date of issuance: October 13,1988 
Effective date: October 13.1988 
Amendment No.: 123 
Facility Operating License No. DPR- 
59: Amendment revised the license. 

Date of initial notice in Federal 
Register: August 24,1988 (53 FR 32290). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 13,1988, and 
a Notice of Environmental Assessment 
and Finding of No Significant Impact 
was published in the Federal Register on 
October 13,1988 (53 FR 40146). 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Plymouth Public Library, 11 
North Street, Plymouth, Massachusetts 
02360. 

Commonwealth Edison Company, 
Docket Nos. 50-295 and 50-304, Zion 
Nuclear Power Station, Unit Nos. 1 and 
2, Lake County, Illinois 

Date of application for amendments: 
November 26,1986, January 14,1988 and 
June 30,1988 

Brief description of amendments: The 
amendments modify paragraph 2.C(6) of 
the license to require compliance with 
the amended Physical Security Plan. 

This Plan was amended to conform to 
the requirements of 10 CFR 73.55. 
Consistent with the provisions of 10 CFR 
73.55, search requirements must be 
implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective date of this 
amendment. 

Date of issuance: October 11,1988 
Effective date: October 11,1988 
Amendment Nos.: 113,102 
Facility Operating License Nos. DPR - 
39 and DPR-48. Amendments revised 
paragrah 2.C(6) of the license. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34615). The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
October 11,1988. 

No significant hazards consideration 
comments received: No 


Local Public Document Room 
location: Waukegan Public Library, 128 
N. County Street, Waukegan, Illinois 
60085. 

Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant Middlesex County, 
Connecticut; Northeast Nuclear Energy 
Company, et al; Docket Nos, 50-245, 50- 
336, and 50-423, Millstone Nuclear 
Power Station, Unit Nos. 1, 2, and 3. 

New London County, Connecticut 

Date of application for amendments: 
May 25,1988 

Brief description of amendments: The 
change modifies the Technical 
Specifications (TS) to provide for 
uniform addresses for the following 
classes of reports for Haddam Neck and 
Millstone Units 1, 2 and 3: 

• Routine Reports including Monthly 
Operating Reports (TS 6.9.1) 

• Special Reports (TS 6.9.2) 

In addition to the above, the same 
addresses would apply to reporting of 
Radial Peaking Factor Limits for 
Millstone Unit 3 per TS 6.9.I.6. 

Date of issuance: September 28,1988 

Effective date: September 28,1988 

Amendment Nos.: 107, 23,132, 24 

Facility Operating License Nos. DPR - 
61, DPR-21, DPR-65 and NPF-49. 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. June 29.1988 (53 FR 24507). The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated September 28,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown. Connecticut 06103 
and Waterford Public Library, 49 Rope 
Ferry Road, Waterford. Connecticut 
06385. 

Duko Power Company, et al., Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2. York 
County, South Carolina 

Date of application for amendments: 
August 15,1988 

Brief description of amendments: The 
amendments modified the operating 
licenses to allow an extension of time 
for resolution of the accumulator tank 
instrumentation issue. 

Date of issuance: October 13.1988 

Effective date: October 13,1988 

Amendment Nos.: 55 and 48 

Facility Operating License Nos. NPF- 
35 and NPF-52. Amendments revised the 
Operating Licenses. 

Date of initial notice in Federal 
Register: September 7, 1988 (53 FR 
34602). The Commission's related 


evaluation of the amendments is 
contained in a Safety Evaluation dated 
October 13,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730. 

Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units 1, 2 and 3, Oconee County, 
South Carolina 

Date of application for amendments: 
February 6,1986, as supplemented 
August 20.1986, and December 1,1987 

Brief description of amendments: The 
amendments revised the Technical 
Specifications related to the reactor 
building spray system to test only the 
initial control circuitry without actually 
energizing the pump. 

Date of issuance: October 14.1988 

Effective date: October 14,1988 

Amendment Nos.: 171,171, and 168 

Facility Operating License Nos. DPR- 
36, DPR-47 and DPR-55. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: May 6,1987 (52 FR 16941). 
Because the December 1,1987, submittal 
clarified certain aspects of the original 
request, the substance of the changes 
noticed in the Federal Register and the 
proposed no significant hazards 
consideration determination were not 
affected. 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated October 14. 
1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Oconee County library, 501 
West South Broad Street, Walhalla, 
South Carolina 29691. 

Duquesne Light Company, Docket N 09 . 
50-334 and 50-412, Beaver Valley Power 
Station, Units 1 and 2, Shippingport, 
Pennsylvania 

Date of application for amendment: 

June 11,1988 

Brief description of amendment: The 
amendment revises the Technical 
Specification for each unit to reflect the 
licensee’s current management 
organization, and to comply with 
guidance in the NRC’s Generic Letter 88- 
06. 

Date of issuance: October 6,1988 

Effective date: October 6, 1988 

Amendment No. 131 for Unit 1, 7 for 
Unit 2 
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Facility Operating License No. DPR - 
66. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register July 27,1988 (53 FR 28286). The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 6.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: B. F. Jones Memorial Library. 
603 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Florida Power and Light Company. 
Docket Nos. 59-250 and 50-251, Turkey 
Point Plant Units 3 and 4 t Dade County, 
Florida 

Date of application for amendments: 
February 11,1988 

Brief description of amendments: The 
amendments modified the description of 
the reactor core in the Technical 
Specifications (TS) to provide for the 
replacement of individual fuel rods 
within fuel assemblies with stainless 
steel rods or vacant rod positions. These 
amendments also revised the TS to 
provide for the use of a natural uranium 
axial blanket in the core and to provide 
for the elimination of the use of part- 
length control rods. 

Date of issuance: October 12,1988 
Effective date: October 12,1988 
Amendment Nos. 133 and 127 
Facility Operating Licenses Nos. 
DPR-31 and DPR-41: Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: April 6,1988 (53 FR 11371). The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated October 12,1988. The 
addition of a special reporting 
requirement in TS did not alter the 
action noticed or affect the staffs initial 
determination. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Environmental and Urban 
Affairs Library, Florida International 
University, Miami. Florida 33199. 

GPU Nuclear Corporation, et al.. Docket 
No. 50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 

Date of application for amendment: 
December 2,1986, as supplemented 
October 27,1987 and July 6,1988 
Brief description of amendment: The 
amendment modified paragraph 2.C.(6) 
of the license to require compliance with 
the amended Physical Security Plan. 

This Plan was amended to conform to 
the requirements of 10 CFR 73.55. 
Consistent with the provisions of 10 CFR 


73.55, search requirements must be 
implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective date of this 
amendment. 

Date of Issuance: October 11.1988 
Effective date: October 11,1938 
Amendment No.: 127 
Provisional Operating License No. 
DPR-16. Amendment revised the license. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34605). The Commission’s related 
evaluation of this amendment is 
contained in a letter to GPU Nuclear 
Corporation dated October 11,1988 and 
a Safeguards Evaluation Report dated 
October 11,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Ocean County Library. 
Reference Department, 101 Washington 
Street, Toms River, New Jersey 08753. 

GPU Nuclear Corporation, et aL, Docket 
No. 50-219, Oyster Creek Nuclear 
Generating Station, Ocean County, New 
Jersey 

Date of application for amendment: 
June 21,1988 

Brief description of amendment The 
amendment deleted the requirement for 
a daily exercise of the Main Steam 
Isolation Valves (MSIV’s). Specifically 
these changes are (1) Section 4.5.I.3.a of 
the Technical Specifications (TS) has 
been deleted and Section 4.5.I.3.b of the 
TS has been incorporated in Section 
4.5.I.3 of the TS and (2) the bases for 
MSIV Testing has been revised to reflect 
the requirements of the ASME Boiler 
and Pressure Vessel Code, Section XI, 
1974 edition with winter 1973 addendum. 
Date of Issuance: October 12,1988 
Effective date: October 12.1988 
Amendment No.: 128 
Provisional Operating License No. 
DPR-16 . Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register July 27,1988 (53 FR 28287). The 
Commission’s related evaluation of this 
amendment is contained in a Safety 
Evaluation dated October 12,198a 
No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Ocean County Library. 
Reference Department, 101 Washington 
Street, Toms River, New Jersey 08753. 

Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1, 
West Feliciana Parish, Louisiana 

Date of amendment request: August 5, 
1988. 

Brief description of amendment The 
amendment revised the definition of 


core alteration to exclude the normal 
movement of local power range 
monitors from this definition. 

Date of issuance: October 12,1988 

Effective date : October 12,1988 

Amendment No.: 29 

Facility Operating License No. NPF- 
47. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34606). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 12,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803. 

Louisiana Power and Light Company, 
Docket No. 50-382, Waterford Steam 
Electric Station, Unit 3, St. Charles 
Parish, Louisiana 

Date of amendment request July 19, 
1988 

Brief description of amendment The 
amendment revised the Technical 
Specifications to clarify that an 
Assistant Plant Manager, if not acting as 
chairman, may be a member of the Plant 
Operations Review Committee for 
purposes of determining a quorum. 

Date of issuance: October 12,1988 

Effective date: October 12,1988 

Amendment No.: 43 

Facility Operating License No. NPF - 
38. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34607). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 12,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of New Orleans 
Library, Louisiana Collection, Lakefront. 
New Orleans, Louisiana 70122. 

Louisiana Power and Light Company, 
Docket No. 50-382, Waterford Steam 
Electric Station, Unit 3, St. Charles 
Parish, Louisiana 

Date of amendment request July 18, 
1988 

Brief description of amendment: The 
amendment revised the Technical 
Specifications to allow 4.10 weight 
percent U-235 enriched fuel to be stored 
in the spent fuel pool, new fuel storage 
vault, and containment temporary 
storage racks. 

Dote of issuance: October 19,1988 







Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Notices 


44259 


Effective date: October 19,1988 

Amendment No.: 44 

Facility Operating License No. NPF- 
38. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 10,1988 (53 FR 30137). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 19,1988 and 
an Environmental Assessment dated 
September 30.1988 (53 FR 38380). 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of New Orleans 
Library, Louisiana Collection, Lakefront, 
New Orleans, Louisiana 70122. 

Northeast Nuclear Energy Company, et 
al.. Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 

Date of application for amendment: 
June 3,1988 

Brief description of amendment: The 
Technical Specification reduces the 
Maximum Average Planar Linear Heat 
Generation Rate limit by 2 percent to 
compensate for potentially degraded 
Emergency Core Cooling System flow 
due to debris-induced strainer plugging 
following a loss-of-coolant accident. 

Date of issuance: October 11,1988 

Effective date: October 11,1988 

Amendment No.: 24 

Facility Operating License No. DPR - 
21. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34608). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 11,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 

Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 

Date of application for amendment: 
April 29.1988 supplemented June 24, 
1988. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to allow a decrease in the 
Boric Acid Storage Tanks. Accordingly, 
the heat tracing for piping which 
contains a concentrated boric acid 
solution will no longer be required to be 
maintained in an operable condition. 

Date of issuance: October 11,1988 

Effective date: October 11,1988 


Amendment No.: 133 

Facility Operating License No. DPR - 
65. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. July 13,1988 (53 FR 26527). The 
June 24,1988 submittal provided 
additional clarifying information and did 
not change the action or proposed no 
significant hazards determination in the 
initial notice. The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 11,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 

Northeast Nuclear Energy Company, et 
al., Docket No. 50-423, Millstone Nuclear 
Power Station, Unit No. 3, New London 
County, Connecticut 

Date of application for amendment: 
June 21,1988 

Brief description of amendment: The 
amendment changes Millstone Unit 3 
Technical Specification (TS) 3/4.7.14, 
"Air Temperature Monitoring,” to 
redefine the temperature zones inside 
containment and establish temperature 
limits for these zones as listed in Table 
3.7-6. 

Date of issuance: October 3,1988 

Effective date: October 3,1988 

Amendment No.: 25 

Facility Operating License No. NPF- 
49. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 10,1988 (53 FR 30139). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 3,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 

Southern California Edison Company, et 
al., Docket Nos. 50-206, 50-361 and 50- 
362, San Onofre Nuclear Generating 
Station, Unit Nos. 1, 2, and 3, San Diego 
County, California 

Date of application for amendments: 
September 13,1988 

Brief description of amendments: The 
amendments deleted the on-site and off¬ 
site organizational charts from the 
technical specifications and substituted 
therefor written requirements with 
respect to the essential elements of 
organizational matters. The 
amendments also revised the reporting 
arrangements for the Nuclear Safety 


Group and the Independent Safety and 
Engineering Group to allow 
organizational flexibility consistent with 
deleting the organization charts. 

Date of issuance: October 18,1988 

Effective date: The license 
amendments are effective the date of 
issuance and must be fully implemented 
to later than 30 days from date of 
issuance. 

Amendment Nos.: 110, 68 and 37 

Provisional Operating License No. 
DPR-13 and Facility Operating Licenses 
No. NPF-10 and NPF-15.: Amendments 
revised the Technical Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: Yes (53 FR 36681, dated 
September 21,1988). That notice 
provided an opportunity to submit 
comments on the Commission's 
proposed no significant hazards 
consideration determination. No 
comments have been received. The 
notice also provided for an opportunity 
to request a hearing by October 21,1988, 
but indicated that if the Commission 
makes a final no significant hazards 
consideration determination any such 
hearing would take place after issuance 
of the amendments. The Commission s 
related evaluation is contained in a 
Safety Evaluation dated October 18. 

1988. 

Local Public Document Room 
location: General Library, University of 
California, Post Office Box 19557, Irvine, 
California 92713 

Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 

Date of amendment requests: 
September 15,1987, November 23,1987 
and May 24,1988. 

Description of amendment requests: 
The amendments modified paragraph 
2.C.11 of the licenses for Units 1 and 2 
and paragraph 2.C.6 for Unit 3 to require 
compliance with the amended Physical 
Security Plan. This plan was amended to 
conform to the requirements of 10 CFR 
73.55. Consistent with the provisions of 
10 CFR 73.55, search requirements must 
be implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective dates of these 
amendments. 

Date of issuance: October 8,1988 

Effective date: October 8.1988 

Amendment Nos.: 157,153,128 

Facility Operating License Nos. DPR - 
77 and DPR-79. Amendments revised the 
Licenses. 

Date of initial notice in Federal 
Register September 7,1988 (53 FR 
34612). The Commission's related 
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evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 8,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Athens Public Library, South 
Street, Athens, Alabama 35611. 

Attorney for licensee: General 
Counsel, Tennessee Valley Authority, 
400 West Summit Hill Drive, Ell B33, 
Knoxville, Tennessee 37902. 

Tennessee Valley Authority, Docket No. 
50-327, Sequoyah Nuclear Plant, Unit 1, 
Hamilton County, Tennessee 

Date of application for amendment: 
August 15,1988 (TS 88-20), as 
supplemented by letter dated September 
21,1988. 

Brief description of amendment: This 
amendment revises the surveillance 
requirements (SR) on the upper head 
injection accumulators (UHLA) in the 
Sequoyah Unit 1 Technical Specification 
(TS). The UHIA level switch setpoint 
and tolerances in SR 4.5.12.C.1 are 
changed from 87.1 27 5.6 inches above 
the tank vendor working line to 92.0 + 
2.6/-5.8 inches above this line, when 
corrected for the mass of cover gas. This 
application also withdrew Technical 
Specification Change 74. for both Unit 1 
and Unit 2, which was submitted in the 
licensee’s letter dated August 8,1986. 
Date of issuance: October 14.1988 
Effective date: October 14,1988 
Amendment No.: 88 
Facility Operating License No. DPR - 
77. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 29,1988 (53 FR 32960). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 14.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library. 1001 Broad Street, Chattanooga, 
Tennessee 37402. 

Tennessee Valley Authority, Docket No. 
50-327, Sequoyah Nuclear Plant, Unit 1 
Hamilton County. Tennessee 

Date of application for amendments: 
May 29.1987 (TS 67-06) 

Brief description of amendments: This 
amendment revises the surveillance 
requirements (SR) on pressure/ 
temperature limits in the Sequoyah Unit 
1 Technical Specifications (TS). The 
changes delete (1) Table 4.4-5, “Reactor 
Vessel Material Surveillance Program - 
Withdrawal Schedule,” and (2) 
references to the Table in SR 4.4.9.I.2. 
Date of issuance: October 14,1988 
Effective date: October 14,1988 


Amendment No: 87 
Facility Operating License No. DPR- 
77. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register April 20,1988 (53 FR 13018). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 14,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 

Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2. Hamilton 
County, Tennessee 

Date of application for amendments: 
April 17,1987 (TS 87-10) and 
supplemented by letter dated July 15, 
1988. 

Brief description of amendments: The 
amendments modify Surveillance 
Requirements (SR) 4.6.1.8.d.l, 4.7.7.e.l, 
4.7.8.d.l and 4.9.12.d.l of the Sequoyah 
Units 1 and 2 Technical Specifications 
(TS). The amendments decrease the 
maximum allowable pressure drop 
across the high efficiency particulate air 
(HEPA) and charcoal filters in the 
emergency gas treatment system, 
auxiliary building gas treatment system, 
and the control room emergency 
ventilation system. 

Date of issuance: October 14,1988 
Effective date: October 14.1988 
Amendment Nos.: 88, 77 
Facility Operating Licenses Nos. 

DPR-77 and DPR-79. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register July 15.1987 (52 FR 26598). The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 14.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 

Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2, Hamilton 
County, Tennessee 

Date of application for amendments: 
May 29.1987 (TS 87-19) 

Brief description of amendments: 
These amendments delete Action 
statement **b” of Sequoyah Units 1 and 2 
Technical Specifications (TS) 3.6.5.2. 
This statement allows power operation 
for up to 30 days when the ice bed 
temperature monitoring system is 
inoperable, provided that, among other 


things, required air handling and 
refrigerant equipment is operable. With 
deletion of this statement Action 
statement "c” would apply, which 
allows power operation to continue for 
only up to six days with an inoperable 
ice bed temperature monitoring system, 
under certain conditions. 

Date of issuance: October 14,1988 
Effective dote: October 14,1988 
Amendment Nos.: 89, 78 
Facility Operating Licenses Nos. 
DPR-77 and DPR-79. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register October 21.1987 (52 FR 39308). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 14,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga. 
Tennessee 37402. 

Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant Units 1 and 2, Hamilton 
County, Tennessee 

Dates of application for amendments: 
March 1 and July 25,1988 (TS 87-46 and 
88-09) 

Brief description of amendments: 
These amendments revise Table 3.8-1, 
"Bypass Leakage Paths to the Auxiliary 
Building.” of the Sequoyah Units 1 and 2 
Technical Specifications. The revision 
adds four potential bypass leakage 
paths associated with the hydrogen 
analyzer system to the table for each 
unit. In addition, two penetration entries 
in the table for each unit are revised for 
clarification. 

Date of issuance: October 14,1988 
Effective date: October 14.1988 
Amendment Nos.: 90, 79 
Facility Operating Licenses Nos. 
DPR-77 and DPR-79. Amendments 
revise the Technical Specifications. 

Date of initial notices in Federal 
Register April 20,1988 (53 FR 13019) 
and August 10.1988 (53 FR 30145). The 
Commission’s related evaluation of the 
amendments is contained in a Safety 
Evaluation dated October 14,1988. 

No significant hazards consideration 
comments received: None 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street. Chattanooga, 
Tennessee 37402. 
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Wolf Creek Nuclear Operating 
Corporation, Kansas Gas and Electric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative* Inc., Docket No. 50-482, 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request July 8, 

1988 

Brief description of amendment: The 
amendment revised Technical 
Specification 3.4.8 and its associated 
Bases to modify the requirements for 
reporting iodine spiking from a short¬ 
term report to an item which is to be 
included in the Annual Report and 
eliminates the requirement to shut down 
the plant after 800 hours of operation 
with a dose equivalent 1-131 value of 1 
microcurie per gram or greater. This 
amendment request complied with the 
guidance provided by the NRC in 
Generic Letter 85-19, dated September 
27,1985. 

Date of Issuance: October 5,1988 

Effective date: Octobers 1988 

Amendment No.: 18 

Facility Operating License No. NPF- 
42. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 24,1988 (53 FR 32303). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 5,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Emporia State University. 
William Allen White Library. 1200 
Commercial Street Emporia, Kansas 
G6801 and Washburn University School 
of Law Library, Topeka, Kansas. 

Wolf Creek Nuclear Operating 
Corporation, Kansas Gas and Electric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative, Inc., Docket No. 50-482, 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request: July 26, 
1988 

Brief description of amendment The 
amendment revised Technical 
Specification 5.3.1, Fuel Assemblies, to 
allow the replacement of a limited 
number of fuel rods with filler rods or 
vacancies if such replacement is 
acceptable based on the results of a 
cycle-specific reload analysis. 

Date of Issuance: October 12,1988 

Effective date: October 12.1988 

Amendment No.: 19 

Facility Operating License No. NPF- 
42. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. September 9,1988 (53 FR 


35136). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 12,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Emporia State University, 
William Allen White Library, 1200 
Commercial Street, Emporia, Kansas 
66801 and Washburn University School 
of Law Library, Topeka, Kansas. 

Wolf Creek Nuclear Operating 
Corporation, Kansas Gas and Electric 
Company, Kansas City Power & Light 
Company, Kansas Electric Power 
Cooperative, Inc., Docket No. 50-482, 
Wolf Creek Generating Station, Coffey 
County, Kansas 

Date of amendment request February 
28,1988 

Brief description of amendment The 
amendment revised Technical 
Specifications Section 6.5.1.2, which 
addresses the composition of the Plant 
Safety Review Committee, Figure 6.2-1, 
which addresses the Operating 
Corporation Organization and Figure 
6.2-2, which addresses the Operations 
Division Organization. 

Date of Issuance: October 13,1988 

Effective date: October 13,1988 

Amendment No.: 20 

Facility Operating License No. NPF - 
42. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 20.1988 (53 FR 13026). 

The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 13.1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Emporia State University, 
William Allen White Library, 1200 
Commercial Street, Emporia, Kansas 
66801 and Washburn University School 
of Law Library, Topeka, Kansas. 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment 
June 27.1988 

Brief description of amendment The 
amendment modifies the Technical 
Specifications to enable modifications to 
the non-safety class portion of the 
neutron shield tank cavity leakage 
collection piping. 

Date of issuance: October 12,1988 

Effective date: When subject 
hardware changes are complete and 
declared operable 

Amendment No.: 116 


Facility Operating License No. DPR-3: 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 24.1988 (53 FR 32305). 
The Commission’9 related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 12,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment 
June 27,1988 

Brief description of amendment The 
amendment modifies the Technical 
Specifications by adding four isolation 
valves, in two spare penetrations, to 
Table 3.6-1, Containment Barriers. 

Date of issuance: October 14,1988 

Effective date: When the two 
penetrations are installed and declared 
operable 

Amendment No.: 117 

Facility Operating License No. DPR-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register August 24,1988 (53 FR 32303). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 14,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield. 
Massachusetts 01301. 

Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment 
August 11,1988 

Brief description of amendment The 
amendment changes Technical 
Specifications related to specific values 
of boron concentration. 

Date of issuance: October 17,1988 

Effective date: October 17,1988 

Amendment No.: 118 

Facility Operating License No. DPR-3: 
Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register September 21.1988 (53 FR 
36675). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 17,1988. 
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No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 

Dated at Rockville, Maryland, this 27th day 
of October, 198S. 

For the Nuclear Regulatory Commission 
Steven A. Varga, 

Director, Division of Reactor Projects-I/II, 
Office of Nuclear Reactor Regulation. 

[Doc. 88-25222 Filed 11-1-88; 8:45 am] 

BILLING CODE 7590-01-0 


[Docket No. 72-3 (50-261)1 

Carolina Power and Light Co.; Receipt 
of Application for Amendment to 
Materials License SNM-2502 

The U.S. Nuclear Regulatory 
Commission (Commission) has received 
a request, dated August 11,1988, and 
revised on September 9,1988, for 
amendment to Materials License No. 
SNM-2502 held by the Carolina Power 
and Light Company for the receipt and 
storage of spent fuel at the H.B. 
Robinson Independent Spent Fuel 
Storage Installation, located on the H.B. 
Robinson Steam Electric Plant Unit No. 

2 site, Darlington County, South 
Carolina. 

The proposed amendment request 
seeks changes to Technical 
Specification (T.S.) 2.4.1; increasing the 
removable beta and gamma 
contamination allowed on the surface of 
the Dry Shielded Canister (DSC) from 
the current limit a 22,000 disintegrations 
per minute per 100 square centimeters 
(dis/min/100 cm 2 ) to 220,000 dis/min/ 
100 cm 2 . It also seeks changes to T.S. 
2.4.1; surveillance requirements changes 
that reflect the change in T.S. 2.4.1 and 
to provide assurance that contamination 
limits are met. 

Prior to issuance of the requested 
license amendment, the Commission 
will have made the findings required by 
the Atomic Energy Act of 1954, as 
amended (the Act), and the 
Commission’s rules and regulations. The 
issuance of the proposed amendment 
will not be approved until the 
Commission has reviewed the proposal 
and has concluded that the amendment 
will not be inimical to the common 
defense and security and will not 
constitute an unreasonable risk to the 
health and safety of the public. The NRC 
will complete an environmental 
evaluation, in accordance with 10 CFR 
Part 51, to determine if the preparation 
of an environmental impact statement is 
warranted or if an environmental 
assessment and Finding of No 
Significant Impact are appropriate. This 


action will be the subject of a 
subsequent notice in the Federal 
Register. 

Pursuant to 10 CFR 2.105 by December 
2,1988, the licensee may file a request 
for a hearing; and any person whose 
interest may be affected by this 
proceeding may file a request for a 
hearing in the form of a petition for 
leave to intervene with respect to the 
subject materials license amendments in 
accordance with the provisions of 10 
CFR 2.714. If a request for hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board 
Designated by the commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel will rule on the 
request and/or petition, and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. In the event that no request for 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission may upon satisfactory 
completion of all evaluations, issue the 
materials license amendment without 
further prior notice. 

A petition for leave to intervene shall 
set forth with particularity the interest 
of the petitioner in the proceeding and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order that may be entered 
in the proceeding on the petitioner's 
interest. The petition should also 
identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene 
and should identify whether such aspect 
relates to the requested materials 
license amendment. Any person who 
has filed a petition for leave to intervene 
or who has been admitted as a party 
may amend a petition, without prior 
approval of the presiding officer at any 
time up to 15 days prior to the holding of 
the first prehearing conference, but such 
an amended petition must satisfy the 
specificity requirements described 
above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, the 
petitioner shall file a supplement to the 
petition to intervene which must include 
a list of contentions that are sought to 
be litigated in the matter, and the bases 


for each contention set forth with 
reasonable specificity. A petitioner who 
fails to file such a supplement which 
satisfies these requirements with respect 
to at least one contention will not be 
permitted to participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 2120 L Street NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-hie 
telephone call to Western Union at 1- 
(800) 325-6000 (in Missouri 1—(800) 342- 
6700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed to Richard E. Cunningham, 
Director, Division of Industrial and 
Medical Nuclear Safety, Office of 
Nuclear Material Safety and Safeguards: 
Petitioner's name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of the Federal Register notice. A 
copy of the petition should also be sent 
to the Office of the General Counsel, 

U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, and to R.E. 

Jones, Esq., Carolina Power & Light 
Company, P.O. Box 1551, Raleigh, North 
Carolina, 27602, attorney for the 
applicant. 

Nontimely fillings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upn a 
balancing of the factors specified in 10 
CFR 2.714(a)(1) (i)-{v) and 2.714(d). 

The application is available for public 
inspection at the Commission’s Public 
Document Room, 2120 L Street NW., 
Washington, DC 20555. and at the local 
public document room at the Hartsville 
Memorial Library County Library, 220 N. 
Fifth Street, Hartsville, South Carolina 
29550. 

Dated at Rockville. Maryland, this 25th day 
of October 1988. 
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For the Nuclear Regulatory Commission. 
John P. Roberts, 

Acting Chief, Fuel Cycle Safety Branch, 
Division of Industrial and Medical Nuclear 
Safety. 

[FR Doc. 88-25352 Filed 11-1-88; 8:45 am] 
BILUNG COOE 7590-01-M 


[Docket No. 50-213] 

Connecticut Yankee Atomic Power 
Co.; Consideration of issuance of 
Amendment to Facility Operating 
License and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR- 
61. issued to Connecticut Yankee 
Atomic Power Company (the licensee), 
for operation of the Haddam Neck Plant 
located in Middlesex County, 
Connecticut. 

The proposed amendment consists of 
new Technical Specifications and 
revisions to the existing Technical 
Specifications that provide limiting 
conditions for operation (LCO) and 
surveillance requirements in response to 
Generic Letter 83-37, as applicable to 
the Haddam Neck Plant. The following 
items are addressed in the proposed 
amendment; (1) Reactor Coolant System 
Vents. (2) Post Accident Sampling, (3) 
Long Term Auxiliary Feedwater System, 
(4) Noble Gas Effluent Monitors, (5) 
Sampling and Analysis of Plant 
Effluents, (6) Containment High-Range 
Radiation Monitor, (7) Containment 
Pressure Monitor, (8) Containment 
Water Level Monitor. (9) Containment 
Hydrogen Monitor, (10) Instrumentation 
for Inadequate Core Cooling, and (11) 
Control Room Habitability. Prior to 
issuance of the proposed license 
amendment, the Commission will have 
made findings required by the Atomic 
Energy Act of 1954, as amended (the 
Act) and the Commission’s regulations. 

By December 2,1988, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 


Atomic Safety and Licensing Board, 
desigated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition, and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors; (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interst. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearng conference scheduled 
in the proceeding, a petitioner shall file 
a supplement to the petition to 
intervene, which must include a list of 
the contentions that are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission, 
Washington, DC, 20555, Attention: 


Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L St., NW., Washington. DC, by the 
above date. Where petitions are filed 
during the last ten (10) days of the notice 
period, it is requested that the petitioner 
or representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at 1-800-325-6000 (in Missouri 1- 
800-342-6700). The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to John F. 
Stolz: (petitioner's name and telephone 
number); (date Petition was mailed); 
(plant name); and (publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to Gerald Garfield, Esquire, Berry 
and Howard, Counselors of Law, City 
Place, Hartford, Connecticut 06103-3499. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(i)-(v) and 2.714(d). 

If a request for hearing is received, the 
Commission’s staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated July 1,1988. which is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street. NW., 
Washington, DC, 20555, and at the 
Russel Library, 123 Broad Street, 
Middletown, Connecticut. 

Dated at Rockville, Maryland, this 24th day 
of October 1988. 

For the Nuclear Regulatory Commission. 

John F. Stolz, 

Director. Project Directorate 1-4, Division of 
Reactor Projects I/ll, Office of Nuclear 
Reactor Regulation. 

(FR Doc. 88-25353 Filed 11-1-88; 8:45 am| 

BILLING COOE 7590-01-M 
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{Docket NO. 50-424J 

Georgia Power Co. et at; Exemption 

I 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, and City of 
Dalton, Georgia (the licensee), are the 
holders of Facility Operating License 
No. NPF-68 issued March 16,1987, 
which authorizes full power operation of 
the Vogtle Electric Generating Plant, 

Unit 1 (the facility). The license 
provides, among other things, that it is 
subject to all rules, regulations and 
Orders of the Commission. 

The facility consists of a pressurized 
water reactor at the licensee’s site 
location in Burke County. Georgia. 

II 

10 CFR Part 20, Appendix A, 
“Protection Factors for Respirators,” 
establishes protection factors of air- 
purifying respirators for protection 
against particulates only. Furthermore, 
footnote d-2(c) states, “No allowance is 
to be made for the use of sorbents 
against radioactive gases or vapors.” 
This restricton was needed since an 
inadequate data base had existed for 
evaluating the complex interaction of 
many factors affecting the service life 
and removal efficiency of radioactive 
gases and vapors by sorbent canisters. 
Also, due to the lack of a data base, a 
N10SH/MSHA certification schedule to 
ensure that canisters meet acceptable 
performance criteria has not been 
established. 

10 CFR 20.103(e) allows authorization 
by the Commission in lieu of a NIOSH/ 
MSHA certification schedule based on 
adequate testing, material and 
performance characteristics. An 
applicaton by a licensee for this 
authorization must include a 
demonstration by testing, or on the basis 
of reliable test information, that the 
material and performance 
characteristics of the equipment are 
capable of providing the proposed 
degree of protection under anticipated 
conditions of use. The licensee made 
such an application. 

10 CFR 20.501 allows an exemption to 
be granted by the Commission from the 
requirements of the regulations in 10 
CFR Part 20 as it determines are 
authorized by law and will not result in 
undue hazard to life or property. 

By letter dated August 26.1988, as 
supplemented October 6,1988, the 
licensee requested an exemption based 
on 10 CFR 20.501 to allow the use of 
radioiodien MSA GMR-I canisters with 
a protection factor of 50 for personnel 
respiratory protection during scheduled 


refueling outage work. The licensee 
cited research data, test results, test 
protocol and quality assurance sampling 
plan that it stated satisfies the 
recommended qualification process of 
NUREG/CR-3403, “Criteria and Test 
Methods for Certifying Air-Purifying 
Respirator Cartridges and Canisters 
Against Radioiodine.” The NRC staff 
evaluated the information provided by 
the licensee to support the exemption 
request. The NRC staffs safety 
evaluation on this matter relating to the 
use of a radioiodine protection factor for 
GMR-1 cansiters at Vogtle 1 has been 
issued. The safety evaluation concludes 
that the licensee’s proposed use of 
radioiodine MSA GMR-I canisters with 
certain usage restrictions and controls 
can result in significant dose savings 
over alternative methods while still 
providing effective protection. 

Ill 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
20.501, an exemption as requested by 
the licensee's letter of August 26,1988. 
as supplemented October 6,1988, is 
authorized by law and will not result in 
undue hazard to life or property. The 
Commission hereby grants an exemption 
from the restriction of 10 CFR Part 20. 
Appendix A. footnote d-2(c), and 
authorizes the use of the MSA-GMR-I 
canister, with restrictions as shown in 
Attachment 1 to this exemption. The 
exemption is subject to modification by 
rule, regulation or Order of the 
Commission. 

Pursuant to 10 CFR 51.32, the 
Commission has determined that the 
issuance of the exemption will have no 
significant impact on the environment 
(53 FR 36925). 

This exemption is effective upon 
issuance. 

Dated at Rockville. Maryland this 27th day 
of October 1988. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 

Director. Division of Reactor Projects 1/11, 
Office of Nuclear Reactor Regulation. 

Attachment 1—Limitations, Usage 
Restrictions, and Controls Applicable to 
the Use of MSA GMR-I Canister at the 
Vogtle Electric Generating Plant, Unit 1 

1. Protection factor equal to 50 as a 
maximum value. 

2. The maximum permissible continuous 
use time is eight hours after which the 
canister will be discarded. 

3. Canisters are not to be used in the 
presence of organic solvent vapors. 

4. Canisters are to be stored in a Class A or 
better environment, as defined in ANSI 
N45.2.2. 


5. The allowable service life for sorbent 
canisters is to be calculated from the time of 
unsealing the canister, including periods of 
non-exposure. 

6. Canister is to be used with a full 
facepiece capable of providing a protection 
factor equal to or greater than 500. 

7. Canisters are not to be used in total 
challenge concentrations of organic iodines 
and other halogenated compounds greater 
than lppm, including nonradioactive 
compounds. 

8. Canisters are not to be used in 
environments where temperatures are greater 
than 110 *F. or up to 120 °F if the dewpoint is 
equal to or less than 107 T. 

In addition to the limitations and usage 
restrictions noted above, the following 
additional controls will be utilized by the 
licensee: 

1. Temperatures will be measured prior to 
and/or during the use of GMR-I cansiters to 
assure that work temperatures are within 
Limits. 

2. Air samples will be taken prior to and 
during any activities that involve the use of 
the GMR-I canister for protection against 
radioactive iodine. 

3. A GMR-I canister found to have 
exceeded 3 years from date of manufacture 
will not be used for protection against 
radioactive iodine. 

4. In the initial implementation of the 
GMR-I program, the following verification 
measures will be in effect: 

a. Weekly whole body counts for 
individuals using the GMR-I canisters for 
radioiodine protection; 

b. A whole body count for individuals that 
exceed 10 MPC in a week and used the GMR~ 
I cansiter for respiratory protection in that 
period: 

c. Anyone that measures 70 nCI or greater 
iodine uptake to the thyroid during a whole 
body count will be restricted from entering a 
radioiodine atmosphere pending Health 
Physics evaluation; 

d. The radiological survey and whole body 
count information will be compiled to 
evaluate the effectiveness of the program. 

[FR Doc. 88-25354 Filed 11-1-88; 8:45 am] 
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[Docket No. 50-B7J 

Westinghouse Electric Corp. (Nuclear 
Training Reactor Facility); Order 
Terminating Facility Operating License 

By application dated July 8,1987, as 
supplemented, the Westinghouse 
Electric Corporation (the licensee) 
requested the Nuclear Regulatory 
Commission (the Commission) for 
authorization to dispose of the 
component parts of its Nuclear Training 
Reactor Facility located in Zion, Illinois 
and to terminate Facility Operating 
License No. R-119. A Notice of 
’’Proposed Issuance of Orders 
Authorizing Disposition of Component 
Parts and Terminating Facility License". 
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was published in the Federal Register on 
September 14,1987, (52 FR 32732). No 
request for a hearing or petition for 
leave to intervene was filed following 
notice of the proposed action. By Order 
dated January 29,1988, the Commission 
authorized dismantling of the facility 
and disposal of component parts as 
proposed in the licensee’s dismantling 
plan. 

The reactor was shut down in 
February 1987 and all fuel has been 
removed from the core and shipped to a 
DOE facility for processing. The reactor 
facility has been completely dismantled 
and all requirements, particularly those 
relevant to residual radioactivity and 
the packing and shipping of fuel and 
radioactive material, have been met. 
Accordingly, the Commission has found 
that the facility has been dismantled 
and decontaminated pursuant to the 
Commission’s Order dated January 29, 
1988. Satisfactory disposition has been 
made of the component parts and fuel in 
accordance with the Commission’s 
regulations in 10 CFR Ch. I, and in a 
manner not inimical to the common 
defense and security, or to the health 
and safety of the public. Therefore, 
based on the application filed by the 
Westinghouse Electric Corporation, 
located in Pittsburgh, Pennsylvania, and 
pursuant to section 104 and 161 b, i, of 
the Atomic Energy Act of 1954, as 
amended, and in 10 CFR 50.82(b), 

Facility Operating License No. R-119 is 
terminated as of the date of this Order. 
In accordance with 10 CFR Part 51, the 
Commission has determined that the 
issuance of this termination Order will 
have no significant impact. The 
Environmental Assessment was 
published in the Federal Register on 
October 25,1988 (53 FR 43057). 

For further details with respect to this 
action see (1) the application for 
termination of Facility Operating 
License No. R-119, dated July 8,1987, as 
supplemented, (2) the Commission’s 
Safety Evaluation related to the 
termination of the license, (3) the 
Environmental Assessement, and (4) the 
Notice of “Proposed Issuance of Order 
Authorizing Disposition of Component 
Parts, and Terminating Facility 
Operating License,” published in the 
Federal Register on September 14,1987 
(52 FR 34732). Each of these items is 
available for public inspection at the 
Commission’s Public Document Room, 
2120 L Street, NW.. Washington, DC 
20555. Copies of items (2). (3) and (4) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 


of Reactor Projects—III, IV, V and 
Special Projects. 

Dated at Rockville, Maryland this 27th day 
of October 1988. 

For the Nuclear Regulatory Commission. 
Gary M. Holahan, 

Acting Director, Division of Reactor 
Projects — Ill, IV, V and Special Projects, 
Office of Nuclear Reactor Regulation. 

[FR Doc. 88-25355 Filed 11-1-88; 8:45 am) 
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OFFICE OF PERSONNEL 
MANAGEMENT 

Proposed Demonstration Project; 
Department of Transportation/Federal 
Aviation Administration 

AGENCY: Office of Personnel 
Management. 

action: Notice of proposed 
demonstration project. 

summary: Title VI of the Civil Service 
Reform Act authorizes the Office of 
Personnel Management (OPM) to 
conduct demonstration projects which 
experiment with new and different 
personnel management concepts to 
determined whether a specified change 
in personnel management policies or 
procedures would result in improved 
Federal personnel management. This 
notice meets the legal requirement that 
OPM publish a project plan in the 
Federal Register before conducting, or 
entering into any agreement or contract 
to conduct, a demonstration project. 
date: Comment Date: To be considered, 
written comments must be received on 
or before January 3,1989. A public 
hearing will be held on the proposed 
project plan on December 14,1988, at 
FAA Great Lakes Region Headquarters, 
O'Hare Lake Office Center, 2300 East 
Devon Avenue, Room 170, Des Plaines, 
Illinois, beginning at 9:00 a.m. 
ADDRESSES: Comments may be mailed 
or delivered to Donna Beecher, 

Assistant Director for Systems 
Innovation and Simplification, U.S. 
Office of Personnel Management, 1900 E 
Street, NW., Room 7638, Washington, 
DC 20415. Public hearing address: FAA 
Great Lakes Region Headquarters, 
O’Hare Lake Office Center, 2300 East 
Devon Avenue, Room 170, Des Plaines, 
Illinois, December 14.1988. 

FOR FURTHER INFORMATION CONTACT: 

(1) On proposed project and public 
hearing: Edward Curran, DOT/FAA, 
(202) 267-7035; (2) on proposed project 
at OPM: Dr. Francoise T. Gianoutsos, 
(202) 632-6164. 

SUPPLEMENTARY INFORMATION: The 

Department of Transportation has 


submitted a proposed demonstration 
project for consideration under chapter 
47 of title 5, U.S. Code entitled, “The 
Department of Transportation/Federal 
Aviation Administration Demonstration 
Project.” 

The purpose of the demonstration 
project is to enhance the ability of the 
Federal Aviation Administration to 
recruit and retain experienced, qualified 
employees in designated occupations in 
certain hard-to-staff facilities. Improved 
staffing at these facilities is also 
expected to result. 

To accomplish this purpose, this 
demonstration project proposes to 
provide for payment of a retention 
allowance to employees occupying 
safety-related positions at selected 
hard-to-staff facilities in the Chicago, 
New York city, and Los Angeles areas. 
The allowance may be as much as 20 
percent of an employee’s rate of basic 
pay. The retention allowance is not an 
addition to the employee’s rate of basic 
pay. However, the retention allowance 
is considered to be part of “total 
remuneration” for the purposes of 
computing overtime pay entitlements 
under the Fair Labor Standards Act 
(FLAS). 

The demonstration project would 
cover employees at participating 
facilities who occupy safety-related 
positions, such as air traffic controllers, 
aviation safety inspectors, and airway 
facilities maintenance technicians 
(approximately 2,000). The 
demonstration would run for five years 
from the date of implementation. 

On public hearing: A public hearing 
will be held by OPM at FAA Great 
Lakes Region Headquarters, O’Hare 
Lake Office Center, 2300 East Devon 
Avenue, Room 170, Des Plaines, Illinois, 
on December 14,1988, during which 
interested persons or organizations may 
present their written or oral views on 
the proposed demonstration project. The 
hearing will be informal in nature. 
However, anyone who wishes to testify 
at the hearing should contact the person 
listed under “For Further Information 
Contact” for a specific scheduled time, 
so that OPM can regulate the course of 
the hearing and provide enough time for 
all interested persons and organizations 
to present their comments. Priority will 
be given to those scheduled, and others 
will be heard in any remaining available 
time. Each speaker’s presentation will 
be limited to 10 minutes. The hearing 
record will be left open for two weeks 
after the conclusion of the hearing to 
receive additional written data, views, 
and arguments from hearing 
participants. 
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U. S. Office of Personnel Management. 
Constance Homer. 

Director. 

The proposed demonstration project 
plan reads as follows: 

The Department of Transportation/ 
Federal Aviation Administration 
Demonstration Project 

A proposal for an Office of Personnel 
Management (OPM) Demonstration 
Project Submitted by the Department of 
Transportation (DOT) 

Table of Contents 
1 Executive Summary 
Purpose 

Participating Facilities 

Participating Employees 

Labor Participation 

Proposed Personnel System Change 

Implementation and Training 

Evaluation Plan 

Costs 

Benefits of Proposed Project 

H. Introduction 

A. Purpose 

B. Problems With the Present Pay System 
C Proposed Personnel System Change 

D Project Coals 

E. Participating Facilities 

F. Participating Employees 

G. Labor Participation 

III. Methodoloy 

A. Project Design 

B. Selection of Demonstration Sites 

C. Project Implementation and Training 

D. Project Duration 

IV. Evaluation Plan 

V. Costs 

VI. Benefits 

VII. Responsibilities 

Appendix A—Employees Covered by the 
Demonstration Project 
Appendix B—Cost Estimates 

I. Executive Summary 

Purpose 

The purpose of the demonstration 
project is to test the effectiveness of a 
quarterly retention allowance in 
recruiting and retaining experienced 
qualified employees in selected 
occupations at hard-to-staff Federal 
Aviation Administration (FAA) 
facilities. 

Participating Facilities 

The following ten facilities have been 
selected for participation in the 
demonstration project: 

Chicago Air Route Traffic Control 
Center, Aurora, Illinois 
Chicago O’Hare International Airport. 
Chicago. Illinois (includes Air Traffic 
Control Tower and Terminal Radar 
Approach Control) 

Coast Terminal Radar Approach 
Control, Santa Ana, California 
Farmingdale Flight Standards District 
Office, Farmingdale, New York 


Los Angeles International Airport. Los 
Angeles, California (includes Air 
Traffic Control Tower and Terminal 
Radar Approach Control) 

Los Angeles Standards District Office, 
Los Angeles, California 
New York Air Route Traffic Control 
Center, Ronkonkoma. New York 
New York Terminal Radar Approach 
Control, Westbury, New York 
New York Flight Standards District 
Office. Valley Stream, New York 
Teterboro Flight Standards District 
Office. Teterboro. New Jersey 

Participating Employees 

The demonstration project will cover 
employees at the ten participating 
facilities who occupy safety-related 
positions, such as air traffic controllers, 
aviation safety inspectors, and airway 
facilities maintenance technicians. The 
employees include approximately 1,632 
non-supervisory employees and 
approximately 327 supervisory 
employees for a total of approximately 
1,959 employees as of September, 1988. 

Labor Participation 

Employees covered by this project are 
represented by three unions: The 
National Air Traffic Controllers 
Association (NATCA) representing 62.2 
percent of bargaining unit employees, 
the Professional Airway Systems 
Specialists (PASS), representing 
approximately 13.5 percent of 
bargaining unit employees, and the 
American Federation of Government 
Employees (AFGE), Local 2791, 
representing approximately 5.5. percent 
of employees. 

Proposed Personnel System Change 

The invervention is described in detail 
in the proposal and consists of a 
quarterly retention allowance not to 
exceed 20% of the annual rate of basic 

pay- 

Implementation and Training 
Briefings will be conducted for all 
employees at the participating facilities 
While the project does not affect 
training directly, it is expected to result 
in improvements in the training process 
because the overall experience level is 
expected to rise. There will be more 
fully qualified employees and fewer 
trainees. 

Evaluation Plan 

A rigorous evaluation will be 
conducted to assess project outcomes 
and to evaluate their applicability to 
other Federal organizations. Because the 
project will be conducted at the ten 
facilities which have been deemed 
difficult to staff, comparison with any 


non-equivalent control sites would be 
difficult to interpret. Much of the 
evaluation will consist of pre- and post¬ 
demonstration comparisons. 

Costs 

The estimated costs for the 
demonstration project for the first year 
will be approximately $17.8 million for 
the ten identified facilities, based on 
current pay rates. The estimated cost of 
the allowance is expected to rise to 
approximately $21.6 million, based on 
current pay rates, by the fifth year of the 
project. 

Benefits of Proposed Project 

The anticipated benefits of the 
demonstration project include the full 
and stable employment at the selected 
facilities; more experienced employees 
occupying safety-related positions; 
higher levels of full-performance-level 
employees; reduced use of overtime. 

II. Introduction 

A. Purpose 

The purpose of the demonstration 
project is to determine whether pay 
incentives will enhance the ability of the 
FAA to recruit and retain experienced, 
qualified employees in designated 
occupations at certain hard-to-staff 
facilities. Staffing levels are expected to 
improve at these facilities. 

To accomplish this purpose, this 
demonstration project proposes to 
provide for payment of a retention 
allowance to employees occupying 
safety-related positions at selected 
hard-to-staff facilities. The allowance 
may be as much as 20 percent of an 
employee’s rate of basic pay. The 
retention allowance is not considered 
part of an employee’s rate of basic pay. 
However, the retention allowance is 
considered to be part of ’’total 
remuneration” for the purpose of 
computing overtime pay entitlements 
under FLSA. 

B. Problems With the Present Pay 
System 

Adequate staffing of FAA facilities 
with experienced personnel is vital to 
ensuring a high level of public safety. As 
part of its safety responsibilities. FAA is 
currently engaged in a full-scale effort to 
increase the size and quality of its 
safety-related work force. 
Comprehensive changes are being made 
to the recruitment, pre-employment 
processing, and the technical training 
programs and processes. A study of the 
existing pay system for air traffic 
controllers has identified numerous 
problems with the inflexibility of current 
methods for classifying and 
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compensating these employees. Similar 
studies of other safety-related 
occupations will be undertaken. The 
results and recommendations of these 
studies will serve as a foundation for 
future proposals to revise current laws 
and regulations. Once implemented, all 
these changes should improve DOTs 
ability to preserve the safest, most 
complex aviation system in the worlds. 
However. DOT is still confronted with a 
more persistent and immediate 
problem—some facilities continue to be 
hard to staff. 

Staffing of certain facilities is a 
problem that has plagued DOT and FAA 
for many years. Problems associated 
with staffing include difficulty in 
attracting adequate numbers of 
employees, high turnover rates, a low 
percentage of employees at the full 
performance level, and high overtime 
usage. These problems also contribute 
to difficulty in granting employees* 
request to move to other facilities, 
difficulty in approving annual leave 
requests, and low morale. 

The agency has tried many 
approaches at hard-to-staff facilities, 
within the limitations of existing laws 
and regulations, in an effort to solve 
these problems, with only limited 
success. For example, FAA has given 
additional credit for promotion 
consideration to employees who have 
experience at a variety of facilities; 
developed a "farm team" system of 
progression where surrounding facilities 
feed personnel into larger facilities; 
reorganized facilities and job functions; 
developed revised classification 
standards and re-evaluated positions; 
conducted nationwide recruiting 
campaigns; developed a cross-option 
recruitment program for air traffic 
control specialists; guaranteed 
employees who are not successful at the 
most complex facilities the opportunity 
to return to their former facility; and 
guaranteed employees a choice of duty 
assignment after a specified length of 
service and attainment of full 
performance level. Yet, in spite of these 
efforts, staffing diffculties continue to 
plague certain facilities. 

Those facilities which are difficult to 
staff are characterized by some 
combination of the following conditions: 

• Cost-of-living. The initial cost of a 
house, annual real estate taxes, and 
costs associated with utilities and 
consumer goods act as major deterrents 
to employees locating in high-cost areas. 

• Location. Many individuals do not 
wish to live in large cities such as New 
York, Chicago, and Los Angeles. It 
becomes more difficult to attract and 
retain employees in those locations due 
to an increase in the number of 


comparably graded facilities that are 
located in areas such as Tampa, Dallas/ 
Ft. Worth, Phoenix, and Denver. 

• Commute. In many instances, 
employees must commute 30 to 50 miles 
or more to work in heavy traffic in order 
to reside in acceptable and affordable 
home. 

• Weather. The climate in northern 
locations like Chicago adds to the 
complexity of safety-related work and 
may not appeal to as many individuals 
as the climate in "sun belt*' locations. 

• Complexity of the work. The 
complexity of the operation at some 
facilities can intimidate many potential 
candidates and discourage them from 
transferring to the facility. For example, 
in 1987, Chicago O'Hare International 
Airport was one of the busiest airports 
in the nation. There are 23 possible 
runway configurations at O'Hare, many 
more than at most major airports, with 
many configurations including aircraft 
operating on intersecting runways. 

There are 28 satellite airports in the 
Chicago area, which adds to the 
complexity of controlling air traffic at 
O'Hare. 

• Disparities in workload. Employees 
at different facilities may have 
considerably different workloads but 
still be classified at the same level and 
receive the same pay. For example, all 
full performance level controllers at 
each facility level are classified at the 
same grade although the amount of air 
traffic activity at the most active tower 
is significantly greater than that of the 
"lowest" active tower at the same 
facility level. 

• Competition with private industry. 

In some areas which have a large 
concentration of aviation industry 
companies, competition for employees 
qualified for many airway facilities 
positions and for aviation safety 
inspectors is very high. Private sector 
firms often can offer considerably higher 
salaries than the federal government 
and can therefore attract many current 
and potential FAA employees. 

Several of these problems are strictly 
monetary in nature, i.e., the high cost of 
living, the availability of affordable and 
conveniently located housing, and 
competition with private industry. Pay 
incentives should theroetically help in 
attracting and retaining employees who 
are primarily influenced by these 
factors. The other factors are more 
difficult to address, since the agency has 
not control over the weather, commuting 
patterns, or general undesirability of a 
particular community. Neither can the 
agency simply decide to move work 
activities to more desirable locations, 
since the locations where the agency 


provides its services are dictated by the 
public’s demand for air service. 

FAA’s staffing problems have 
captured the attention of numerous 
public and private sector organizations 
and individuals, including members of 
Congress, the General Accounting Office 
(GAO), the news media, and the 
Aviation Safety Commission. 

On June 2,1988, in testimony given 
before the Subcommittee on Aviation of 
the House Committee on Public Works 
and Transportation, the GAO reported 
that *** # # Personnel rules do not 
permit FAA to correct significant work 
force shortages, especially in high cost 
locations." In its report dated October 8, 
1987, the Senate Appropriations 
Committee directed the administration 
to develop proposals to eliminate the 
constraints found under current 
personnel law and regulations that 
prohibit FAA from providing incentives 
to compensate for cost-of-living or 
similar factors in order to provide the 
needed staff at certain hart-to-staff 
facilities. Additionally. H.R. 4850 and S. 
1600, bills introduced during the current 
congressional session, provide for the 
FAA to develop compensation systems 
tailored to "* * * facilitate the use of 
flexibilities in assigning rates of basic 
pay in order to better recruit, motivate 
and retain a well-qualified work force" 
(S. 1600); and to " # * * establish a pay 
rate and grade system * * * designed to 
' * * recruit and retain a well qualified 
workforce * * *" (H.R. 4650). 

This demonstration project addresses 
problems in the pay area. 

C. Proposed Personnel System Change 

Many researchers have shown that 
pay is one of the most important and 
influential incentives an employer can 
offer in an attempt to alter employee 
behavior. Offering a pay allowance at 
hard-to-staff facilities could influence 
potential employees to accept or 
overlook the negative factors associated 
with a practicular facility or geographic 
area. It can be expected that more 
employees will be motivated to apply 
for positions at the participating 
facilities, and to remain in those 
facilities for longer periods of time. The 
demonstration project will test whether 
a retention allowance of up to 20 
percent of basic pay will help to attract 
and retain experienced employees for 
hard-to-staff facilities. 

The demonstration project provides 
for payment of a retention allowance to 
employees occupying saftey-related 
positions at ten hard-to-staff facilities. 
The retention allowances will be paid at 
the end of the 6th, 13th, 19th, and 26th 
pay periods of each calendar year. 
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Except a9 explained below, the 
quarterly retention allowance will be 
computed as a specified percentage (not 
to exceed 20 percent on an annual basis) 
of the employee’s rate of basic pay in 
effect at the beginning of the quarterly 
allowance period. 

In the case of an employee who is 
initially employed in or reassigned to a 
covered position after the beginning of 
the quarterly allowance period, the 
basi9 for the computation will be the 
rate of basic pay in effect on the date 
the emplolyee was employed in or 
reassigned to the covered position. The 
amount will then be prorated on the 
basis of the number of full weeks of 
employment in a covered position 
during the period. In the case of a part- 
time employee, the quarterly retention 
allowance will be prorated on the basis 
of the employee’s scheduled tour of duty 
as of the beginning of the quarterly 
allowance period (or the date of initial 
employment in or assignment to a 
covered position). Allowances will not 
be prorated on the basis of hours 
worked or hours in a pay status. 

Except as provided below, employees 
who leave covered positions during a 
quarterly allowance period will not 
receive an allowance for that period. In 
the case of an employee who is 
involuntarily assigned by FAA after the 
beginning of a quarterly allowance 
period to a position at the same or 
higher grade level which is not covered 
by the demonstration project, the 
quarterly retention allowance for that 
period will be prorated on the basis of 
the number of full weeks of employment 
in a covered position during the period. 
Employees who are absent without 
leave or suspended during the quarterly 
allowance peirod will not receive an 
allowance for that period. All covered 
employees will be told at the beginning 
of each allowance period (or upon initial 
employment in or assignment to a 
covered position) what the amount of 
the allowance for that period will be, 
and eligible employees will receive the 
full allowance proffered them. 

The retention allowance is not 
considered part of an employee’s rate of 
basic pay for any purpose. However, the 
retention allowance is considered to be 
part of “total remuneration” for the 
purpose of computing overtime pay 
entitlements under the Fair Labor 
Standards Act (FLSA). Additional FLSA 
overtime pay entitlements deriving from 
the payment of a quarterly retention 
allowance will be paid at the same time 
the allowance is paid. 

The allowance may be as much as 20 
percent of an employee’s rate of basic 
pay. It is anticipated that all eligible 
employees will recieve the maximum 


allowance in the First full year of the 
project. However, the Director of OPM 
and the Secretary of Transportation will 
periodically assess the progress made 
toward the project’s objectives. The 
Secretary, in consultation with the 
Director of OPM, may cap allowances 
below 20% or may discontinue the 
allowances altogether if staffing 
problems are significantly ameliorated 
or eliminated and allowances are no 
longer required. The Secretary’s 
decisions may apply uniformly to all 
covered positions or may differentiate 
among sites, occupations, or grade 
levels. Furthermore, the Secretary may 
authorize the Administrator of FAA to 
set allowances, for all or for certain 
categories of covered positions, on an 
individual, case-by-case basis. 

Although it does not require waiver of 
laws or regulations, this personnel 
system change is being conducted as a 
demonstration project because it 
involves the creation of a new pay 
system in which retention allowances 
serve as an alternative to other pay 
adjustments. 

D. Project Goals 

The demonstration retention 
allowance is intended to achieve two 
primary goals: (1) To attract a sufficient 
number of experienced, qualified 
employees to apply for positions at the 
selected hard-to-staff facilities; and (2) 
to retain experienced, qualified 
employees at these facilities. 

E. Participating Facilities 

Numerous factors were considered 
when designating a facility as “hard-to- 
staff including: Cost-of-living; 
undesirability of the location; 
commuting problems; weather 
conditions; complexity of work; and 
workload. 

The facilities selected for the 
demonstration project represent a cross 
section of the causal factors described 
above. These facilities do not have all 
the problems to the same degree, but 
represent the best group for testing the 
use of pay incentives to solve staffing 
problems. 

The following facilities have been 
selected to participate in the 
demonstration project: 

Chicago Air Route Traffic Control 
Center, Aurora, Illinois Chicago 
O’Hare International Airport, Chicago, 
Illinois (includes Air Traffic Control 
Tower and Terminal Radar Approach 
Control) 

Coast Terminal Radar Approach 
Control, Santa Ana, California 
Farmingdale Flight Standards District 
Office, Farmingdale. New York 


Los Angeles International Airport, Los 
Angeles, California (includes Air 
Traffic Control Tower and Terminal 
Radar Approach Control) 

Los Angeles Flight Standards District 
Office, Los Angeles, California 
New York Air Route Traffic Control 
Center. Ronkonkoma, New York 
New York Terminal Radar Approach 
Control, Westbury, New York 
New York Flight Standards District 
Office, Valley Stream, New York 
Teterboro Flight Standards District 
Office, Teterboro, New Jersey 
Other facilities may be added to the 
project during the course of the 5-year 
demonstration period. The process for 
adding facilities will be the Secretary’s 
recommendation, the Director's 
approval, and the publication of a notice 
in the Federal Register at least 30 days 
in advance of the start of the first 
quarter of eligibility. 

F. Participating Employees 

For all of the facilities except the 
Flight Standards District Offices, all 
employees occupying the following 
safety-related positions will be covered 
by the demonstration project: 


Position Title 


Pay Plan, Series, 
and Grade 


Airway Facilities Sector Manag- 


GM-301-15 


Assistant Sector Manager. 

Supervisory Computer Operator... 

Computer Operator...... 

Supervisory General Engineer. 

Genera) Engineer.... 

Supervisory Engineering Techni- 
ciaa 

Engineering Technician.. 

Mechanical Engineer... 

Supervisory Electronics Engi¬ 
neer. 

Electronics Engineer.. 

Supervisory Electronics Techni¬ 
cian. 

Electronics Technician........... 

Supervisory Air Traffic Control 
Specialist 

Air Traffic Control Specialist. 


GM-301 -13/14 

GS-332-10 

GS-332-9 

GM-601-14 

GS-801-9/13 

GS-602-11/12 

GS-9/12 

GS-630-9/13 

GM-855-13/14 

GS-855-9/13 

GM-656-13/15 

GS-856-9/13 

GM-2152-14/15 

GS-2152-4/14 


For the Flight Standards District Offices, all employ 
ees occupying the following positions will be cov 
ered: 


Aviation Cabin Safety Specialist... 
Supervisory Aviation Safety In¬ 
spector. 

Aviation Safety Inspector.. 


GS-1801-5/14 
GM-1825-14/15 

GS-1825-5/14 


Other positions may be added during 
the course of the project. The process for 
adding positions will be the same as 
that for adding facilities. The addition of 
new facilities and positions may not 
cause the number of covered employees 
to exceed 5,000. 

Total current employment in these 
positions at the ten participating 
facilities i9 approximately 1,959. Current 
















Federal Register / Vol. 53, No. 212 / Wednesday. November 2, 1968 / Notices 


44269 


employment statistics for the selected 
facilities, itemized by series and grade, 
are provided in Appendix A. 

G. Labor Participation 

The employees covered by this proejet 
are in exclusive bargaining units 
represented by the National Air Traffic 
Controllers Association (NATCA), 
representing approximately 62.2 percent 
of bargaining unit employees, the 
Professional Airway Systems Specialists 
(PASS) representing approximately 13.5 
percent of bargaining unit employees, 
and the American Federal of 
Government Employees (AFGE), Local 
2791, representing approximately 5.5 
percent of bargaining unit employees. 
Meetings to brief all three organizations 
on the details of the project were held in 
late September and early October, 1988. 
Further consultations and negotiations 
with the unions will take place during 
the comment period for this project. 

DOT is proceeding to fulfill its 
obligation to consult or negotiate with 
the unions, as appropriate, in 
accordance with 5 U.S.C. 4703(f). 

III. Methodology 

A. Project Design 

The purpose of a demonstration 
project is to test changes under 
controlled conditions before making 
commitments to put them into effect for 
a wider population of Federal 
employees. The project at this point is a 
simple before/after design. There are no 
designated control sites at this time and 
much of the analysis will rely on pre/ 
post measures. However, efforts will be 
made to make comparisons between this 
treatment and alternative treatments for 
comparable staffing problems at other 
Federal agencies. 

B. Selection of Demonstration Sites 

The facilities which have been 
selected are a sample of a larger group 
of FAA facilities which have 
experienced staffing problems. Among 
the factors considered in selecting 
facilities were cost of living, desirability 
of location, weather conditions, 
complexity of the work, workload, and 
local market competition. 

C. Project Implementation and Training 

Briefings on the demonstration project 
will be conducted for management 
officials in FAA headquarters and 
regional offices. On-site briefings for all 
employees will be done at each of the 
participating facilities and will include 
detailed orientation on the background 
and purpose of the project, 
implementation and administrative 
procedures, and anticipated results. 


These orientations will ensure that all 
employees have a thorough 
understanding of the project 
Appropriate human resource 
management and accounting/payroll 
organizations will receive detailed 
orientation and training. 

D. Project Duration 

The demonstration project is proposed 
to begin no sooner than 180 days after 
preliminary approval by the Office of 
Personnel Management and no sooner 
than 90 days after the final notice has 
been published. After implementation, 
the project will be conducted for a 
period of up to five years. During this 
period, the staffing situation at each 
facility participating in the project will 
be closely monitored and analyzed. 

After the five-year active stage of the 
project the overall results will be 
analyzed to determine the success of the 
project in fulfilling the stated objectives 
and goals, 

IV. Evaluation Plan 

A rigorous evaluation will be 
conducted to assess project outcomes 
and to evaluate their generalizability to 
other Federal organizations. Because the 
project will be conducted at ten 
facilities which have been deemed 
difficult to staff, comparison with non¬ 
equivalent control sites would be 
difficult to interpret. Much of the 
evaluation will consist of pre- and post¬ 
demonstration comparisons. 

The evaluation model will postulate 
both specific and general effects for the 
retention allowance. The evaluation will 
consist of three elements: (1) A 
formative evaluation to determine 
whether the project has been 
implemented as designed and whether 
the institutional and administrative 
arrangements are operating 
appropriately: (2) assessments of tlie 5- 
year experimental phase, annually as a 
minimum: and (3) a summative 
evaluation of the project's overall 
impact upon completion of the project. 

Some baseline data, including 
vacancy rates, use of overtime, end 
output measures have been collected in 
the process of diagnosis. Additional 
measures including staff experience 
levels, training requirements, and 
employee attitudes will be taken 
periodically throughout the 
demonstration. 

V. Costs 

The estimated costs for the 
demonstration project for the first year 
will be approximately $17.8 million for 
the ten identified facilities, based on 
current pay rates. The estimated cost of 
the allowance could vary over the 


duration of the project but in no case 
should exceed $21.6 million for the ten 
identified facilities, based on current 
rates. This estimate assumes little 
change in job market conditions and an 
increase in employment levels at the 
participating facilities. Detailed cost 
estimates by facility are included in 
Appendix B. These costs will be offset 
somewhat by the anticipated reduction 
in overtime and costs associated with 
reduction turnover such as reduced 
permanent-change-of-station travel. The 
demonstration also avoids costs that 
would be incurred by alternative 
solutions. 

VI. Benefits 

The retention allowances are 
expected to result in the following 
benefits for the FAA: 

• Full and stable employment at the 
selected facilities. The agency should be 
able to attract a larger number of 
experienced employees to the 
participating facilities. Once they are on 
board at the facilities, employees should 
be more likely to remain there for a 
longer period of time, and turnover will 
therefore be reduced. 

• More experienced employees 
occupying safety-related positions/ 
higher numbers of full-performance-level 
employees. The allowance should 
enable the agency to attract a larger 
number of fully-trained employees from 
other facilities. These employees will 
need less training to become fully 
qualified than new employees hired 
from outside the agency. Reduced 
turnover among employees will also 
increase experience levels. 

• Reduced overtime. Higher staffing 
levels, reduction in turnover, higher 
experience levels, and more full- 
performance-level employees should 
result in a reduction in overtime use. 

These benefits in turn should help to 
ensure a continued high level of safety. 
All of these benefits may not be 
experienced at all of the participating 
facilities, since the staffing problems 
and their causes vary among the 
facilities. 

VT1. Responsibilities 

The Office of Personnel Management 
has overall responsibility for designing 
and implementing the evaluation plan (5 
U.S.C. 4703(b)(1)(H)) and for monitoring 
the evaluation. FAA’s Office of the 
Associate Administrator for Human 
Resource Management (AHR) will have 
responsibility for conducting and 
coordinating the evaluation to ensure 
that it is accomplished as planned. 
Responsibility for data collection will be 
shared by the participating facilities, 
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regional offices, the organizations 
responsible for agency databases, 
FAA’s Office of Management Systems 
(AMS), and OPM. Analysis of data will 
be the responsibility of AHR and AMS, 
with additional support to be provided 
by contractor organizations. Data will 
also be supplied to OPM on request. 


Reports will be provided by AHR to 
the FAA Administrator, the Secretary of 
the Transportation, and the Office of 
Personnel Management, as well as to 
the air traffic facilities, airway facilities, 
and aviation standards organizations in 
FAA. The reports will be provided in a 
summary manner and in detail on an 
annua] basis. At the end of the 


demonstration project, a final report will 
be prepared which provides an analysis 
of the overall results of the 
demonstration project and 
recommendations for action. 

Appendix A—Employees Covered by 
the Demonstration Project 

On-board figures as of end of 
September 1988: 



Chicago 

Center 

Chicago 

O'Hare 

N.Y. 

Center 

N.Y. 

TRACON 

Coast 

TRACON 

LA. Int'l. 

Total 

GM-301-15_______ 

2 

0 

1 

0 

0 

1 

4 

GM-301-14----—-- 

0 

1 

1 

0 

0 

3 

5 

GM-301-13..------ 

1 

0 

0 

0 

0 

0 

1 

GM-332-10. 

0 

0 

1 

0 

0 

0 

1 

GM-332-9.-...... 

7 

0 

6 

0 

0 

0 

13 

GM-801 -14 _- _______ 

1 

0 

1 

0 

0 

0 

2 

GM-801-13----- 

0 

0 

1 

0 

0 

0 

1 

GM-801-12..... 

1 

0 

1 

0 

0 

0 

2 

GM-802-12..... 

1 

1 

1 

0 

0 

3 

6 

GM-802-11....-.... 

7 

4 

7 

6 

0 

2 

26 

GM-802-10.... 

3 

0 

0 

0 

0 

0 

3 

GM-802-9 . 

0 

0 

1 

0 

0 

3 

4 

GM-830-12..~.. 

0 

0 

1 

0 

0 

0 

1 

GM-855-14... 

1 

0 

0 

0 

0 

0 

1 

GM-855-13----- 

0 

0 

0 

0 

0 

1 

1 

GM-855-13.— - --- 

2 

0 

0 

0 

0 

0 

2 

GM-855-11..... ..... 

1 

0 

0 

0 

0 

0 

1 

GM-856-15 ....—..... - 

0 

0 

0 

1 

0 

0 

1 

GM-856-14-- - - 

5 

0 

8 

8 

0 

0 

21 

GM-856-13......... 

6 

11 

14 

10 

1 

5 

47 

GM-856-13--- 

11 

0 

3 

0 

0 

0 

14 

GM-856-12---- 

36 

27 

52 

20 

6 

19 

160 

GM-856-11. 

2 

0 

5 

3 

0 

4 

14 

GM-856-9....-. 

2 

0 

5 

3 

4 

17 

31 

Subtotal........ 

89 

44 

109 

51 

11 

58 

362 



Chicago 

Center 

Chicago 

OHare 

N.Y- 

Center 

N.Y. 

TRACON 

Coast 

TRACON 

LA. Int'l. 

Total 

Air Traffic: 








GM-2152-15.„..~. 

60 

27 

51 

44 

13 

22 

217 

GM-2152-14. 

0 

0 

0 

0 

1 

1 

2 

GS-2152-14.—....-.-. 

215 

94 

202 

126 

35 

62 

734 

GS-2152-13 . 

33 

15 

6 

10 

6 

15 

05 

GS-2152-12 . 

31 

7 

21 

2 

3 

3 

67 

GS-2152-11 . 

59 

1 

38 

16 

4 

6 

124 

GS-2152-9.—. 

119 

1 

51 

33 

6 

8 

218 

GS-2152-7.... .... 

0 

0 

0 

0 

0 

0 

0 

GS-2152-5 . 

5 

0 

9 

0 

0 

0 

14 

GS-2152-4. 

3 

0 

0 

0 

0 

0 

3 

Subtotal.....------. 

525 

145 

378 

231 

68 

117 

1.464 

Total...... 

614 

189 

487 

282 

73 

175 

1.826 
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Appendix B—Cost Estimates 


Facility 


Chicago Center: 
Air Traffic. 


Airway Facilities ..... 
Chicago O'Hare: 

Air Traffic-- 

Airway Facilities..... 
Coast TRACON: 

Air Traffic.. 

Airway Facilities.— 

Farmingdale FSOO. 

Los Angeles Int'l: 

Air Traffic. 

Airway Facilities ...... 

Los Angeles FSOO.. 
New York Center: 

Air Traffic. 

Airway Facilities. 
New York TRACON: 

Air Traffic. 

Airway Facilities., 


New York FSOO. 

Teterboro FSOO 


Totals. 


Current 

Employ¬ 

ment 

1st-Year 
Costs 

1993 

Employ¬ 

ment 

Goal 

5th-Year 
Costs 

252 

$4,545,856 

630 

$5,455,027 

69 

672,227 

97 

732,651 

145 

1,639,028 

174 

1,967,793 

44 

334,873 

53 

403,370 

68 

688,074 

81 

819.617 

11 

74,203 

14 

94,440 

16 

134,877 

24 

202,315 

117 

1,231,952 

140 

1.474,130 

58 

400,717 

70 

483.623 

50 

417,587 

04 

701,546 

378 

3,517,582 

453 

4.215,490 

109 

814,589 

121 

904.268 

231 

2.315,698 

277 

2.776.832 

51 

397,857 

57 

444,663 

41 

378,604 

63 

581,757 

26 

236,685 

40 

364,130 

1,959 

17,801.189 

2,378 

21,621,652 


(The cost estimates for the first year are computed using the annual base salary for the representative rate (step 4) of each GS grade level. Frftb-year cost 
estimates were computed based on the average cost per employee during the first year, multiplied by the 1993 demonstration project employment gcal.) 


[FR Doc. 88-25308 Filed 11-1-88; 8:45 am) 

BILLING CODE S32S-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-26222; File No. SR-AMEX- 
88-251 

Self-Regulatory Organizations; Filing 
and Accelerated Approval of Proposed 
Rule Change by the American Stock 
Exchange, Inc. Relating to the 
Expansion of the Number of 
Component Stocks in the Oil and Gas 
Index 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on October 20,1988 the American 
Stock Exchange, Inc. Filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I and II below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The American Stock Exchange, Inc. 
(“Amex” or “Exchange”) proposes to 
expand to 16 the number of component 
stocks in its Oil Index (“XOI” or 
“Index”). 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), fB), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In September, 1983, the Exchange 
began trading options on the XOI, an 
industry index composed of 30 
component securities known as the Oil 
and Gas Index. In September, 1984, the 
index was revised to delete companies 
engaged in gas exploration and 
production activities, reduce the number 
of component stocks to fifteen, and 
changed to a price-weighted index. It 
was renamed the Oil Index and the 
same symbol, XOI, has remained. 1 


1 See Securities Exchange Act Release No. 21409 
(October 19.1984), 49 FR 43011. 


The Sun Company (“Sun”) has been a 
component stock of the XOI since its 
inception. Recently, Sun announced that 
it will be spinning off the company’s 
exploration and production unit to be 
called Sun Exploration Co. (“Sun 
Exploration”). Each shareholder of Sun 
will receive one share of Sun 
Exploration for each Sun share held. 

At the time of the spinoff, which is 
expected to occur on or about November 
1,1988, the Exchange proposes to add 
Sun Exploration as a sixteenth 
component stock of the XOI. Since the 
pricing of the Index has historically 
reflected the value of the total assets of 
Sun before the spinoff, the inclusion of 
those same assets after the spinoff 
would appear advisable in order to 
maintain continuity in the pricing of the 
XOI. Therefore, it is necessary to 
increase the number of component 
stocks from Fifteen to sixteen. 

The Exchange will advise its 
membership of this change prior to its 
effective date via circulars and other 
communications. 

In addition, the Exchange requests the 
authority to add or delete component 
securities to maintain the continuity of 
the composition of the Index. 

The Amex believes the proposed 
change is consistent with section 6(b)(5) 
of the Securities Exchange Act of 1934 
(“Act”) in that it will facilitate 
transactions in securities and protect 
investors and the public interest. 
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Therefore, the Amex believes the 
proposed rule change is consistent with 
section 6(b)(5) of the Act. which 
provides in pertinent part, that the rules 
of the Exchange be designed to promote 
just and equitable principles of trade 
and to protect the investing public. 

B. Self Regulatory Organization's 
Statement on Burden on Competition 

The Amex believes that the proposed 
rule change will not impose a burden on 
competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members , Participants . or Others 

The Options Committee, a committee 
of the Amex Board of Governors 
comprised of members and 
representatives of member firms, has 
endorsed the proposed rule change. 

No written comments were either 
solicited or received. 

m. Date of Effectiveness of the 
Proposed Rule Change and Tuning for 
Commission Action 

The Amex has requested that the 
proposed rule change be given 
accelerated effectiveness pursuant to 
section 19(b)(2) of the Act so that the 
Exchange can modify the Index and give 
appropriate notice to its membership 
before the effective date of the Sun 
Exploration spinoff, which is currently 
scheduled to occur on or about 
November 1.1988. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a securities exchange, and 
In particular, the requirements of section 
6. 1 Specifically, the Commission finds 
that the proposed rule change is 
consistent with section 6(b)(5) of the Act 
because inclusion of Sun Exploration in 
the Index after the spinoff will maintain 
continuity in the pricing of the XOl. 
thereby facilitating transactions in 
securities and promoting just and 
equitable principles of trade. In 
particular, the Commission believes that 
since the pricing of the Index has 
historically reflected the value of the 
total assets of Sun before the Sun 
Exploration spinoff, inclusion of those 
same assets after the spinoff will 
maintain continuity in the pricing of the 
XOI. Moreover, the Commission finds 
that the revised XOI is consistent with 
the standards for Amex-Hsted stock 
index options contained in Amex Rule 
90lC(a). 


*15 U S C.7»f (1982). 


The Exchange has also requested the 
authority to add or delete component 
securities of the XOI to maintain the 
continuity of the composition of the 
Index. The Commission notes that the 
Amex has the authority to change the 
composition of the Index to maintain the 
quality and/or character of the Index 
pursuant to Amex Rule 90lC(b). The 
Commission, nevertheless, believes that 
any deletions from or additions to the 
Index that change the Index in a 
material way must be submitted to the 
Commission in a proposed rule change 
pursuant to section 19(b) of the Act. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof so 
that the Exchange can modify the Index 
contemporaneously with the Sun 
Exploration spinoff, which is expected 
to occur on or about November 1,1988. 

IV. Solicitation of Comments 

Interested persons are Invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW.. 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street NW. f Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by November 23,1988. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, 3 that the 
proposed rule change (SR-AMEX-88-25) 
is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 4 

Dated: October 27.1988. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-25329 Filed 11-1-88.8:45 am) 
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* 15 U.S C 7to(b) (1982). 

4 17 CFR 200.38-3(aKl2) (1988). 


[Rel. No. IC-16613; 812-7091] 

ML Oklahoma Venture Partners, 
Limited Partnership, et al.; Application 

October 28,1988. 

agency: Securities and Exchange 
Commission (“SEC”). 
action: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 

Applicant: ML Oklahoma Venture 
Partners. Limited Partnership (the 
“Partnership”), ML OK Co., Limited 
Partnership (the “Managing General 
Partner”), and Merrill Lynch Venture 
Capital Inc. (the “Management 
Company”) (collectively, the 
“Applicants”). 

Relevant 1940 Act Section: Exemption 
requested under section 6(c) from the 
provisions of sections 2(a)(19) and 
2(a)(3)(D) of the 1940 Act. 

Summary of Application: Applicants 
seek an order determining that (i) the 
Independent General Partners (as 
hereinafter defined) of the Partnership 
are not “interested persons” of the 
Partnership, the Managing General 
Partner of the Management Company by 
reason of being general partners of the 
Partnership and co-partners of the 
Managing General Partner and (ii) 
persons who become limited partners 
(the “Limited Partners”) of the 
Partnership who own less that 5% of the 
limited partnership interests in the 
Partnership will not be “affiliated 
persons” of the Partnership or any of its 
other partners solely by reason of their 
status as Limited Partners. 

Filing Date: The application was filed 
on August 3,1988 and amended on 
October 20,1988. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m., on 
November 21,1988. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicant with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit or, for 
attorneys, by certificate. Request with 
proof of service by affidavit or, for 
attorneys, by certificate. Request 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW.. Washington, DC 20549: 
Applicants: ML Oklahoma Venture 
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Partners, Limited Partnership and ML 
OK Co.. Limited Partnership: 211 N. 
Robinson, Suite 1800, One Leadership 
Square, Oklahoma City, Oklahoma 
73102; Merrill Lynch Venture Capital 
Inc.: 717 Fifth Avenue, New York. New 
York 10022. 

for further information contact: 

Bibb L. Strench, Law Clerk. (202) 272- 
2856 or Karen L Skidmore, Branch 
Chief. (202) 272-3023, Office of 
Investment Company Regulation. 
supplementary information: The 
following is a summary of the 
application; proper terms are those 
defined in the application. The complete 
application is available for a fee from 
either the SEC’s Public Reference 
Branch in person, or the SEC’s 
commercial copier (800) 231-3282 (in 
Maryland (301) 258-4300). 

Applicant’s Representations 

L The Partnership is a recently- 
formed limited partnership organized 
under Oklahoma law on July 15,1988 
pursuant to a Certificate of Limited 
Partnership dated July 14.1988. The 
Partnership has elected to be a business 
development company and, therefore, 
will be subject to sections 55 through 65 
of the 1940 Act and to those sections of 
the 1940 Act made applicable to 
business development companies by 
section 59 thereof. 

2. The investment objective of the 
Partnership is to seek long-term capital 
appreciation by making venture capital 
investments in new and developing 
companies, primarily Oklahoma 
companies, which management believes 
offer significant long-term growth 
possibilities. The Partnership has been 
organized to qualify as a “qualified 
venture capital company” under 
Oklahoma law. Accordingly, its Partners 
will be entitled to claim a credit up to 
20% of the cash amount of their 
investment in the Partnership against 
their Oklahoma State income tax for the 
year of their investment. The 
Partnership intends to invest at least 
55% of its net proceeds in companies 
which constitute “Oklahoma business 
ventures’* under Oklahoma law. The 
remainder of the Partnership’s assets 
will be available for investments in 
portfolio companies located in other 
areas of the United States. The 
Partnership is an investment vehicle of 
unlimited duration which will have 
definite stages of development and will 
terminate no later than December 31, 
2002. 

3. On September 23,1988, the 
Partnership filed a registration 
statement on Form N-2 (File No. 33- 
24547) under the Securities Act of 1933 


with respect to a public offering by the 
Partnership of up to 25,000 units (“the 
Units") (35,000 Units if the increased 
sale right is exercised in full) at a price 
of $1,000 per Unit of limited partnership 
interest in the Partnership. 

These proceeds will be invested in 20 
to 30 venture capital investments over a 
period of up to three to four years. Each 
of these investments will be liquidated 
after it reaches a state of maturity when 
disposition can be considered, which 
typically will be four to seven years 
from the date of investment The 
proceeds of liquidation will not be 
reinvested except in limited 
circumstances but will be distributed to 
the partners. Merrill Lynch, Pierce, 
Fenner & Smith Incorporated (“Merrill 
Lynch”) will act as the selling agent for 
the Units on a “best efforts” basis. 

4. The General Partners of the 
Partnership will consist of the Individual 
General Partners, of which there must 
be at least three, and the Managing 
General Partner. The Individual General 
Partners will include (i) the Independent 
General Partners (defined to be 
individuals who are natural persons and 
who are not “interested persons” of the 
Partnership within the meaning of 
section 2(a)(19) of the 1940 Act); (ii) one 
General Partner who is an individual 
and who is an “affiliated person” of the 
Managing General Partner; and/or (iii) 
any individual who becomes a 
successor or additional Individual 
General Partner as provided in the 
Partnership Agreement. A majority of 
the General Partners will be 
Independent General Partners. The 
Partnership Agreement will provide that 
if at any time the number of 
Independent General Partners is less 
than a majority of the General Partners, 
then within 90 days thereafter, the 
remaining Individual General Partners 
shall designate and admit one or more 
Independent General Partners so as to 
restore the number of Independent 
General Partners to a majority of the 
General Partners. 

5. The Managing General Partner, an 
Oklahoma Limited Partnership, is the 
managing general partner of the 
Partnership and will be responsible for 
finding, evaluating, structuring, 
monitoring and liquidating the 
Partnership’s venture capital 
investments but its actions will be 
subject to the supervision of the 
Individual General Partners. The 
Managing General Partner will receive 
the Managing General Partner’s 
Allocation which is summarized below 
and described in the Application. The 
Management Company, a Delaware 
Corporation, will perform the 
management and administrative 
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services necessary for the operation of 
the Partnership pursuant to a 
Management Agreement. For these 
services, the Kianagement Company will 
receive an annual fee equal to 2.5% of 
the amount of the Partner’s capital 
contributions (net of selling 
commissions and organizational 
expenses paid by the Partnership), 
reduced by capital distributed to the 
Partners and realized capital losses, 
subject to a minimum annual payment of 
$200,OCX). The Managing General Partner 
and the Management Company will be 
registered as investment advisers under 
the Investment Advisers Act of 1940, as 
amended (the “Advisers Act)’’. The 
Management Company is an indirect 
subsidiary of Merrill Lynch & Co.. Inc., 
the parent of Merrill Lynch. 

6. The Individual General Partners of 
the Partnership, acting by majority vote, 
will provide overall guidance and 
supervision of Partnership operations 
and will perform the same functions as 
directors of a corporation. The 
Independent General Partners will 
assume the responsibilties and 
obligations imposed by the 1940 Act and 
the regulations thereunder on the non- 
interested directors of a business 
development company. 

7. The Limited Partners of the 
Partnership have no right to control the 
Partnership’s business, but may exercise 
certain rights and powers of a Limited 
Partners under the Partnership 
Agreement, including voting rights and 
the giving of consents and approvals 
provided for in the Partnership 
Agreement. Limited Partners will be 
afforded all voting rights required by the 
1940 Act. It is the opinion of Oklahoma 
counsel to the Partnership that the 
existence of these voting rights does not 
subject the Limited Partners to liability 
as general partner under the Oklahoma 
Revised Uniform Limited Partnership 
Act. In addition, the Partnership 
Agreement will obligate the General 
Partners of the Partnership to take all 
the action which may be necessary or 
appropriate to protect the limited 
liability of the Limited Partners. An 
insurance policy to provide coverage to 
persons who become Limited Partners in 
the Partnership has not been been 
obtained. However, the Independent 
General Partners will review 
periodically the question of the 
appropriateness of obtaining an errors 
and ommissions insurance policy for the 
Partnership. 

8. The Partnership Agreement will 
provide that the Independent General 
Partners may be removed either (i) for 
cause by the action of at least two-thirds 
of the remaining Individual General 
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Partners at a meeting of the Limited 
Partners called for the purpose of 
electing General Partners; (ii) by failure 
to be re-elected by the Limited Partners; 
or (iii) with the consent of a majority in 
interest of Limited Partners. The 
Partnership Agreement will also provide 
that the Managing General Partner may 
be removed either (i) by a majority of 
the Independent General Partners; (ii) 
by failure to be re-elected by the Limited 
Partners at a meeting of the Limited 
Partners called for the purpose of 
electing General Partners; or (iii) with 
the consent of a majority in interest of 
the Limited Partners. 

9. The Partnership Agreement will 
provide that the Managing General 
Partner will not resign or withdraw 
unless a successor managing general 
partner has been appointed and 
consented to by the Limited Partners of 
the Partnership in compliance with the 
Partnership Agreement. The Managing 
General Partner may voluntarily resign 
or withdraw from the Partnership only 
upon compliance with certain specified 
procedures which will be set forth in the 
Partnership Agreement. 

10. The allocation of profits and losses 
of the Partnership will be made in 
accordance with the Partnership 
Agreement. The Partnership Agreement 
will provide that the profits and losses 
of the Partnership will be determined 
and allocated as of the end of, and 
within sixty days after the end of, each 
calender year. If the aggregate of the 
investment income and new realized 
capital gains and losses from venture 
capital investments is positive, 
calculated on a cumulative basis over 
the life of the Partnership through such 
year, the Managing General Partner will 
be allocated income and capital gains or 
losses for such year so that, together 
with all investment income and gains 
and losses previously allocated to the 
Managing General Partner, it has 
received 20% of the aggregate of such 
income and gains calculated on a 
cumulative basis over the life of the 
Partnership through such year. Such 
allocation is referred to as the 
"Managing General Partner’s 
Allocation." To the extent that there is 
available cash, the Partnership will 
make distributions not less frequently 
than annually. Under certain limited 
circumstances detailed in the 
Partnership Agreement, the Partnership 
may also make in-kind distributions of 
its portfolio securities. As soon after the 
date of termination as possible, the 
Partners will receive a liquidating 
distribution of the remaining assets of 
the Partnership based upon their 
allocable shares thereof. If. at the time 


of the liquidation of the Partnership, the 
Managing General Partner has received 
cumulative distributions in excess of the 
Managing General Partner's Allocation, 
calculated over the life of the 
Partnership, the Managing General 
Partner will be obligated to return any 
such excess amount to the Partnership. 
Cash or other assets otherwise 
distributable to the Managing General 
Partner shall not be distributed to the 
Managing General Partner (but will 
remain credited to its Capital Account) 
to the extent that and so long as the net 
realized gains allocated to the Managing 
General Partner are offset by an amount 
equal to 20% of the net unrealized losses 
of the Partnership. Distributions of 
investment income allocated to the 
Managing General Partner as part of the 
Managing General Partner’s Allocation 
will be deferred until the Partnership 
has sold or otherwise disposed of the 
security from which the investment 
income was derived or until such 
security is otherwise not carried as an 
asset of the Partnership and any 
realized gain or loss from such security 
has been allocated to the Partners. 

Applicants’ Legal Analysis 

1. By virtue of their status as partners 
of the Partnership, the Independent 
General Partners could be deemed to be 
“affiliated persons" of the Partnership 
within the meaning of section 2(a)(3) of 
the Act and, consequently, "interested 
persons" of the Partnership. The 
Independent General Partners could 
also be construed to be "interested 
persons" of an investment adviser and 
principal underwriter to the Partnership 
by virtue of their status as "co-partners" 
(and, consequently, "affiliated persons") 
with the Managing General Partner in 
the Partnership. The Managing General 
Partner could be construed to be an 
investment adviser of the Partnership. 
Furthermore, the Managing General 
Partner is under "common control" with 
the Management Company, an 
investment adviser to the Partnership 
and the principal underwriter with 
respect to the sale of the Partnership’s 
Units, which makes the Managing 
General Partner an "affiliated person" of 
the Management Company. Each person 
who becomes a Limited Partner will be 
a partner of the Partnership and of each 
other Limited Partner, as well as of each 
Individual General Partner and the 
Managing General Partner. Therefore, 
each Limited Partner could be deemed 
to be an "affiliated person" of the 
Partnership as well as of each other 
Limited and General Partner merely by 
having purchased a Unit to become a 
Limited Partner. 


2. Applicants request that the 
Partnership and the Independent 
General Partners be exempted from the 
provisions of section 2(a)(19) of the 1940 
Act to the extent that the Independent 
General Partners would otherwise be 
deemed to be “interested persons" of 
the Partnership, the Managing General 
Partner or the Management Company 
solely because such Independent 
General Partners are general partners of 
the Partnership and "copartners" of 
Managing General Partner. The 
Partnership has been structured so that 
the Independent General Partners are 
the functional equivalents of the non- 
interested directors of an incorporated 
investment company. Section 2(a)(19) of 
the 1940 Act excludes from the 
definition of "interested persons" of an 
investment company those individuals 
who would be “interested persons" 
solely because they are directors of an 
investment company, but there is no 
equivalent exception for partners of an 
investment company. 

3. Applicants request further that 
under section 2(a)(3)(D) of the 1940 Act 
any Limited Partner owning less than 5% 
of the Units of the Partnership not be 
deemed an "affiliated person" of the 
Partnership, any other Limited Partner, 
any of the Individual General Partners, 
the Managing Ceneral Partner or the 
Management Company solely because 
such Limited Partner is a partner of the 
Partnership or a partner with any of 
such other persons in the Partnership. 
Since such Limited Partners have no 
exclusion under the 1940 Act 
comparable to that provided under 
section 2(a)(3) to corporate shareholders 
with less than a 5% ownership interest, 
the requested relief will place 
investments in the Partnership on a 
footing more equal with investments in 
business development companies 
organized as corporations. 

4. Applicants submit that it is 
consistent with the purposes fairly 
intended by the policy and provisions of 
the Act to grant the requested 
exemptions from the provisions of 
sections 2(a)(19) and 2(a)(3)(D). 

Applicants’ Conditions 

If the requested order is granted, 
Applicants agree to the following 
conditions; 

1. The Partnership will be structured 
so that the Independent General 
Partners are the functional equivalents 
of the non-interested directors of an 
incorporated investment company 
registered under the 1940 Act. 

2. Under the Partnership Agreement, 
the Partnership will be authorized to 
make in-kind distributions of portfolio 
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securities to its Partners. Applicants 
agree not to make any in-kind 
distributions of securities to Partners of 
a Partnership until such Partnership has 
either obtained a no-action letter from 
the staff of the SEC confirming 
Applicant’s interpretation of section 205 
of the Advisory Act (i.e. that unrealized 
gains or losses attributable to securities 
distributed in-kind to Partners are 
properly deemed realized upon such 
distribution) or, alternatively, has 
obtained an order pursuant to Section 
206A of the Advisers Act permitting 
such distribution. 

3. Applicants will obtain an opinion of 
counsel that the distributions and 
allocations to the Managing General 
Partner can be paid in accordance with 
Section 205 of the Advisers Act 

Applicants have not requested 
Commission review or approval of such 
opinion letter and the Commission 
expresses no opinion as to counsel’s 
interpretation that section 205 of the 
Advisers Act permits the proposed 
allocation. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority, 
jonathan G. Katz, 

Secretary. 

[FR Doc. 88-25331 Filed 11-1-68; 8:45 am] 

BILLING CODE 8010-01-M 


[Rel. No. 35-24736) 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

October 27,1986. 

Notice is hereby given that the 
following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s) and/or declaration^) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendment^) thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
November 21.1988 to the Secretary. 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s) and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
resquest. Any request for hearing shall 


identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application^) and/ 
or declaration(s), as filed or as 
amended, as filed or as amended, may 
be granted and/or permitted to become 
effective. 

New England Electric System (70-6938) 

New England Electric System 
(“NEES”), 25 Research Drive, 
Westborough, Massachusetts 01582. a 
registered holding company, has filed a 
post-effective amendment to its 
declaration pursuant to sections 6(a) 
end 7 of the Act and Rule 40(a)(5) 
thereunder. 

By orders dated September 14.1977. 
July 6,1979, and March 15,1984 (HCAR 
Nos. 20173. 21133, and 23246, 
respectively), the Commission 
authorized NEES to issue and sell from 
time to time through December 31.1988. 
up to 1,975.000 shares of its authorized 
but unissued common shares. $1 par 
value, pursuant to the NEES Employees’ 
Share Ownership (“Plan”). Through 
September 30.1988. NEES issued 
1,432.684 shares pursuant to the Plan 
leaving a balance of 542,316 authorized 
but unissued shares. 

NEES seeks authority to extend the 
period for issuing the remaining common 
shares pursuant to the Plan through 
December 31,1992. The terms and 
conditions for the sale of shares 
otherwise remain unchanged. 

New England Electric System (70-6995) 

New England Electric System 
(“NEES"), 25 Research Drive, 
Westborough. Massachusetts 01582, a 
registered holding company, has filed a 
post-effective amendment to its 
declaration pursuant to sections 6(a) 
and 7 of the Act and Rule 40(a)(5) 
thereunder. 

By order dated July 12,1984 (HCAR 
No. 23365), the Commission authorized 
NEES to issue and sell from time to time 
through December 31.1988. up to 200,000 
shares of its authorized but unissued 
common shares, $1 par value, pursuant 
to the NEES Tax Deferred Savings Plan 
(“Plan"). A subsequent common share 
split on January 24,1986 resulted in on 
increase in authorization to a total of 
391,804 shares. Through September 30, 
1988, NEES issued 140,016 shares 
pursuant to the Plan leaving a balance 
of251.788 authorized but unissued shares. 

NEES seeks the Commission’s 
authorization to extend the period for 
issuing the remaining common shares 
pursuant to the Plan through December 
31.1992. The terms and conditions for 


the sale of shares otherwise remain 
unchanged. 

New England Electric Systems (70-7006) 

New England Electric System 
(“NEES”), 25 Research Drive, 
Westborough, Massachusetts 01582, a 
registered holding company, has filed a 
post-effective amendment to its 
declaration pursuant to sections 6(a) 
and 7 of the Act and Rule 40(a)(5) 
thereunder. 

By orders dated December 10,1984 
(HCAR No. 23523), the Commission 
authorized NEES to issue and sell from 
time to time through December 31,1988, 
up to 500,000 shares of its authorized but 
unissued common shares, $1 par value, 
pursuant to the NEES Goals Program 
(“Program’’). A subsequent common 
share split on January 24,1986 resulted 
in an increase in authorization to a total 
of 926,638 shares. Through September 
30,1988, NEES issued 267,817 shares 
pursuant to the Program leaving a 
balance of 658,821 authorized but 
unissued shares. 

NEES seeks authority to extend the 
period for issuing the remaining common 
shares pursuant to the Plan through 
December 31,1992. The terms and 
conditions for the sale of shares 
otherwise remain unchanged. 

Arkansas Power & Light Company (70- 
7346) 

Arkansas Power & Light Company 
(“AP&L”), 425 West Capitol, Little Rock, 
Arkansas 72201, a subsidiary of Middle 
South Utilities, Inc., a registered holding 
company, has filed an application 
pursuant to sections 6(b), 9(a), 10 and 
12(c) of the Act and Rules 42 and 
50(a)(5) thereunder. A notice was 
previously issued on January 15.1987 
(HCAR No. 24302). 

AP&L has filed a further amendment 
to this application-declaration. AP&L 
now proposes to issue and sell not more 
than $270 million principal amount of its 
first mortgage bonds (“Bonds”). The 
Bonds will be issued in one or more new 
series from time to time not later than 
February 29.1991. The interest rate to be 
borne by each series of the Bonds and 
the price, exclusive of accrued interest, 
to be paid to AP&L for each series of the 
bonds will be determined at the time of 
sale of such series. Each series of the 
Bonds will mature on such date and 
have such other terms and provisions, 
including those relating to redemption, 
as shall be determined at the time of 
sale. 

AP&L further purposes to issue and 
sell, from time to time not later than 
February 28,1991, one or more new 
series of its preferred stock, cumulative. 
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of either $25 par value (*‘$25 Preferred") 
or $100 par value ("$100 Preferred" and, 
collectively with the $25 Preferred, the 
"Stock"). Each series of the Stock shall 
consist of such number of shares of the 
$25 Preferred or the $100 Preferred as 
authorized and as AP&L may elect, but 
the total number of shares of the Stock 
may not exceed $150 million aggregate 
par value. 

In addition, AP&L may amend its 
Agreement of Consolidation or Merger 
("Charter"), subject to receiving 
requisite stockholder approval, in order 
to, among other things, create a new 
class of its preferred stock, $0.01 par 
value ("Class A Preferred"), which will 
have the same rank and be identical 
with the existing classes of $100 
Preferred and $25 Preferred, except as to 
the par value of the shares of such class 
and in certain other limited respects. If 
issued, each series of Class A Preferred 
will be assigned a Liquidation Value 
("Class A Liquidation Value"), which 
will be the basis of, among other things, 
the price of the shares of such series. In 
the event the creation of the Class A 
Preferred is approved by AP&L’s 
shareholders and the Charter is 
amended accordingly, AP&L proposed to 
have the option to issue Class A 
Preferred as part of the Stock. 

AP&L may determine that, in light of 
the current market conditions at the 
time any series of the Stock is offered, it 
is in the best interest of AP&L and its 
investors and consumers that the terms 
of such Stock provide for an adjustable 
dividend rate thereon to be determined 
on a periodic basis, subject to specified 
maximum and minimum rates, rather 
than a fixed rate dividend. 

Due to the uncertainties facing the 
Middle South Utilities System and 
AP&L. and AP&L's complex financial, 
legal and regulatory environment, AP&L 
states that the interest of AP&L, its 
investors and consumers require that 
AP&L have the flexibility to sell each 
series of the Bonds and the Stock by 
means of a negotiated public offering or 
private placement with institutional 
investors in order to secure the 
advantages of an advance marketing 
effort and/or the best available terms. 
AP&L requests an exception from the 
competitive bidding requirements of 
Rule 50, pursuant to subparagraph (a)(5), 
so that AP&L can undertake 
negotiations with respect to the issuance 
and sale of the Bonds and the Stock. 
AP&L may proceed to negotiate the 
terms of the Bonds and the Stock. 

AP&L proposes to use the net 
proceeds derived from the issuance and 
sale of the Bonds and the Stock for 
general corporate purposes, including, 
but not limited to. the possible 


acquisition of certain outstanding 
securities. AP&L further proposes to use, 
in addition to, or as alternative for, the 
proceeds from the sale of Bonds and/or 
Stock, other available funds to acquire, 
at any time or from time to time prior to 
February 28,1991, by means of tender 
offer, open market, negotiated or other 
forms of purchases or otherwise, in 
whole or in part, prior to their respective 
maturities certain outstanding securities 
of AP&L 

Northeast Utilities (70-7545) and Charter 
Oak Energy, Inc 

Northeast Utilities ("NU"), a 
registered holding company, located at 
174 Brush Hill Avenue, West Springfield, 
MA 01090-0010, and its proposed wholly 
owned subsidiary, Charter Oak Energy, 
Inc. ("Energy"), located at Selden Street, 
Berlin, CT 06037-1616, have filed an 
application-declaration pursuant to 
sections 6(a) 7, 9(a), 10,12(b), and 13(b) 
of the Act and Rules 45, 67, 90, and 91 
thereunder. 

NU proposes to organize, acquire the 
capital stock of, and provide initial 
financing for a new wholly owned 
subsidiary, Energy. The primary 
business of Energy will be the 
investment and participation in 
qualifying cogeneration facilities and in 
qualifying small power production 
facilities as defined by the Public Utility 
Regulatory Policies Act of 1978 
("PURPA") and the rules and regulations 
promulgated thereunder by the Federal 
Energy Regulatory Commission 
("FERC") (hereinafter collectively, 
"Qualifying Facilities"). The qualifying 
cogenegeration facilities may be located 
in any geographic area, but participation 
by Energy in qualifying small power 
production facilities will be limited to 
the service territories of the NU System 
and other members of the New England 
Power Pool. The initial financing for 
Energy will be provided by the purpose 
by NU of 100 shares of Energy common 
stock par value $1 per share, for $10,000. 

NU requests authorization to invest up 
to an additional $200 million in Energy 
through December 31,1992, through 
acquisitions of common stock, capital 
contributions, open account advances 
and/or subordinated loans. Such open 
account advances and subordinated 
loans will bear interest at a rate based 
on NU’s cost of funds in effect on the 
date of issue, but in no event in excess 
of the prime rate on such date at a bank 
designated by NU. In addition, Energy 
may obtain debt financing from non- 
affiliated third parties which NU will 
guarantee if required. The aggregate 
amount of such financings, both from 
NU and/or third parties will not exceed 
$200 million. 


It is further proposed by Energy, 
through December 31,1992, to make 
investments, capital contributions and/ 
or commitments in connection with the 
Qualifying Facilities up to a total of $200 
million. It is stated that Energy may 
invest or participate directly in specific 
Qualifying Facilities on a project-by- 
project basis with one or more 
nonaffiiiated companies by acquiring 
equity interests in corporations, 
partnerships, joint ventures or other 
entities created for the purpose of 
constructing, owning and/or operating 
particular projects. Alternatively, 

Energy may choose to participate 
indirectly in Qualifying Facilities 
through partnerships, joint ventures or 
similar arrangements ("Joint Ventures") 
with nonaffiliates. In addition, 
investments may be made through 
special purpose companies to be formed 
by Energy. All investments will be 
subject to applicable provisions of 
PURPA and FERC rules which presently 
limit participation by electric utlities 
and affiliates to 50% of the equity 
interest 

Energy’s investment and/or 
participation in Qualifying Facilities, 
joint Ventures or any special purpose 
company formed by Energy may take 
the form of the purchase of shares or 
other acquisitions of interest, the 
loaning of money, the guarantee of 
indebtedness or other contractual 
arrangements. The exact nature of 
contractual and investment opportunites 
cannot yet be specified and Energy 
request the flexibility to negotiate 
specific provisions with third parties 
without further Commission 
authorization, subject to the $200 million 
maximum financial commitment 
requested. 

Allegheny Generating Company (70- 
7548) 

Allegheny Generating Company 
("AGC"), 320 Park Avenue, New York, 
New York 10022, an indirect wholly 
owned subsidiary of Allegheny Power 
System, Inc, a registered holding 
company, has filed a declaration subject 
to sections 6(a) and 7 of the Act and 
Rule 50(a)(5) thereunder. 

AGC proposes to issue and sell in one 
or more transactions form time-to-time 
through December 31,1990, an aggregate 
principal amount not exceeding $150 
million of medium-term notes ("Notes") 
with maturities of from nine months to 
ten years as selected by the purchasers 
and agreed to by AGC. 

Offers to purchase Notes will be 
solicited through an agent or agents. In 
connection with the sale of each Note, 
AGC will pay the agent a commission in 
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the form of a discount from par value 
equal to a percentage of the principal 
amount of each Note sold by AGC as a 
result of a solicitation made by the 
agent. The commissions are expected to 
range from 0.100% to 0.825% of principal 
amount, depending primarily upon 
maturity. A Note may be non- 
redeemable, but in no circumstance 
would a Note be non-redeemable for a 
period exceeding seven years. 

AGC has requested that the proposed 
issuance and sale of Notes be excepted 
from the competitive bidding 
requirements of Rule 50 of the Act, 
pursuant to Rule 50(a)(5). AGC states 
that the standard structure of a Note 
program could not be operational under 
the conditions of Rule 50. 

Southern Electric Generating Company 
(70-7560) 

Southern Electric Generating 
Company ("SEGCO"), 600 North 18th 
Street, Birmingham, Alabama 35203, an 
electric generating subsidiary of 
Alabama Power Company and Georgia 
Power Company, electric utility 
subsidiaries of The Southern Company, 
a registered holding company, has filed 
an application pursuant to Section 6(b) 
of the Act. 

SEGCO proposes to borrow from 
banks or other lenders from time to time 
through December 31.1990, up to a 
maximum aggregate principal amount at 
any one time outstanding of $70,000,000. 
The borrowings will be evidenced by 
notes to be dated on or before the date 
of the loans. 

Arkansas Power & Light Company (70- 

7571) 

Arkansas Power & Light Company 
("Arkansas"), Capitol and Broadway, 
Little Rock, Arkansas 72201, a 
subsidiary of Middle South Utilities. 

Inc., a registered holding company, has 
filed an application pursuant to sections 
9(a) and 10 of the Act. 

Pursuant to authority granted in prior 
Commission orders, Arkansas is 
currently leasing a portion of the nuclear 
fuel, including facilities incident to its 
use ("Nuclear Fuel"), required for use at 
its Arkansas Nuclear One Generating 
Station ("ANO") from Russell Energy. 
Inc. ("Russell") (HCAR No. 21938, 
February 27,1981), and from Ozark Fuel 
Corporation ("Ozark") (HCAR Nos. 
22272, 24239, and 24502, November 13. 
1981, November 19.1986, and November 
17,1987, respectively). In order to 
restructure its leasing arrangement, 
Arkansas now proposes to enter into a 
Lease Agreement ("Lease") for the 
Nuclear Fuel with River Fuel Trust #1 
("Trust"). The Trust will be formed 
under the laws of the State of New York 


pursuant to a Trust Agreement between 
a commercial bank as trustor 
('Trustor"), Bankers Trust Company, not 
in its individual capacity, but solely as 
trustee ('Trustee") and Arkansas, as 
beneficiary. The Trust will be 
specifically created for this restructuring 
by the Trustor. 

It is proposed that the Trust will 
acquire the Nuclear Fuel owned by 
Russell and Ozark along with certain 
Nuclear Fuel owned by Arkansas. 
Promptly after such acquisiton, 

Arkansas will terminate its Lease 
Agreement with Russell and its Lease 
Agreement with Ozark. Russell will 
terminate its Credit Agreement with 
Bank of America National Trust and 
Savings Association, and Ozark will 
terminate its Credit Agreement with 
Swiss Bank Corporation, New York 
Branch. 

Under the terms of the Lease, the 
Trust will make payments to suppliers, 
processors and manufacturers necessary 
to provide Nuclear Fuel for both units of 
ANO, or Arkansas will make such 
payments and will be reimbursed by the 
Trust. The maximum obligation of the 
Trust to make payments for Nuclear 
Fuel initially will be $192 million at any 
one time outstanding, although the Trust 
may make such payments of up to $195 
million. 

Under the Lease, Arkansas will be 
responsible for operating, maintaining, 
repairing, replacing, and insuring the 
Nuclear Fuel and for paying all taxes 
and costs arising out of the ownership, 
possession or use thereof. The term of 
the Lease will be through December 31, 
1993, which may be extended for one 
year by Arkansas giving notice prior to 
December 1,1991, and each succeeding 
December 1 up to 2038, of its desire to so 
extend the term, and by the Trust’s 
consenting to each such extension by 
December 31, of the year in which such 
notice is given. In any event the Lease 
will terminate no later than December 
31, 2038. Authorization is requested for 
additoinal extensions of the Lease 
through December 31, 2038 without 
seeking further Commission 
authorization prior to entering such 
extensions. 

Payments under the Lease will be 
payable quarterly and will include (A) a 
Quarterly Lease Charge, as defined in 
the Lease, which will include allocated 
operational and financing costs of the 
Trust, and (B) a Bum-Up Charge, as 
defined, equal to the cost of the Nuclear 
Fuel consumed while the Nuclear Fuel is 
in the reactor and producing heat. When 
the Nuclear Fuel is not in the reactor 
and producing heat, Arkansas may elect 
to capitalize Quarterly Lease Charges or 
daily portions thereof so long as the 


commitment outstanding exceeds the 
sum of (i) the Stipulated Loss Value, as 
defined in the Lease, of the Nuclear 
Fuel, (ii) the amount of such charges and 
(iii) $3 million. Arkansas may 
consequently, subject to the foregoing 
limitation, defer rental payments until 
those times during commercial operation 
when the Nuclear Fuel is in the reactor 
and producing heat in the production of 
electric energy. 

For the Commission, by the Division of 
Investment Management pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-25330 Filed 11-1-88; 8:45 am] 

BJUJNC CODE 8010-01-* 


[Ret. No. IC-16614; (812-7131)] 

T.H. Lee Acquisition Fund ll 9 LP n et al.; 
Application 

October 28,1988. 

agency: Securities and Exchange 
Commission ("SEC"). 
action: Notice of Application for 
Exemption under the Investment 
Company Act of 1940 ("1940 Act"). 

Applicants: T.H. Lee Acquisition Fund 
II, LP. ("Fund II"), T.H. Lee Acquisition 
Fund (Retirement Accounts) II, L.P. 
(collectively with Fund II, the "New 
Funds"), and Thomas H. Lee Advisors, 

II, L.P. ("Advisors II"). 

Relevant 1940 Act Sections: Order 
requested pursuant to section 6(c) for 
exemption from sections 2(a)(19) and 
2(a)(3)(D). 

Summary of Application: Applicants 
seek an order determining that (i) the 
Independent General Partners (as 
hereinafter defined) of each of the New 
Funds are not "interested persons" of 
such New Fund or of Advisors II by 
virtue of being general partners of such 
New Fund, (ii) the Independent General 
Partners of a Fund (as hereinafter 
defined) will not be deemed to be 
"interested persons" of such Fund by 
virtue of their service as Independent 
General Partners of the other Funds, and 
(iii) Limited Partners owning less than 
5% of the limited partnership units of a 
Fund are not "affiliated persons" of the 
Fund within the meaning of section 
2(a)(3)(D) of the 1940 Act solely by 
reason of their status as limited 
partners. 

Filing Dates: The application was 
filed on September 23,1988, and counsel 
for Applicants submitted a letter dated 
October 17,1988. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
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will be granted. Any interested persons 
may request a hearing cm this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.nu on 
November 22.1988. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit or. in the 
case of an attomey-at-iaw, by 
certificate. Request notification of the 
date of a hearing by writing to the 
Secretary of the SEC. 

ADDRESSES: Secretary, SEC. 450 5th 
Street NW., Washington. DC 20549; 
Applicants, One Boston Place, Suite 
3207 Boston, Massachusetts 02108. 

FOR FURTHER INFORMATION CONTACT: 
Thomas Mira, Staff Attorney (202} 272r- 
3047. or Brion Thompson, Branch Chief 
(202) 272-3018 (Office of Investment 
Company Regulation). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application; the complete application is 
available for a fee from either the SECs 
Public Reference Branch in person or the 
SECs commercial copier at (800) 231- 
3282 (in Maryland (301) 258-4300). 

Applicants’ Representations 

1. The New Funds are newly-formed 
Delaware limited partnerships, each 
governed by an Agreement of Limited 
Partnership ("Partnership Agreements’'). 
The New Ponds will operate as business 
development companies pursuant to 
section 55 of the 1940 Act and will be 
subject to sections 55 through 65 of the 
1940 Act and to those sections of the 
1940 Act made applicable to business 
development companies by section 59 
thereof. 

2. The New Funds intend to file a joint 
registration statement on Form N-2 
under the 1940 Act, with respect to an 
offering of up to 1,000,000 units of 
limited partnership interests for each of 
the New Funds. Merrill Lynch, Pierce 
Fenner A Smith Inc. ("Merrill Lynch") 
will act 89 the selling agent for such 
units on a "best efforts" basis. 

3. Advisors II, the Managing General 
Partner of the investment adviser to the 
New Funds, is a limited partnership 
controlled by its general partner, T.H. 

Lee Mezzanine D, Inc., a Massachusetts 
corporation controlled by Thomas H. 

Lee. Advisors II will be a registered 
investment adviser under the 
Investment Advisers Act of 1940 
("Advisers Act"). Advisors U will be 
responsible for purchasing investments 
for the New Funds which have been 


approved by the Independent General 
Partners, for providing administrative 
services to the New Funds, and for the 
Admission of additional or assignee 
limited partners to a New Fund. 

4. ML-Lee acquisition Fund, L.P. 
("Fund I") is a business development 
company whose investment adviser. 
Thomas H. Lee Advisors. Inc. 

("Advisers 1"), is under common control 
with Advisors IL (New Funds and Fund 
I, collectively, "Funds"). On August 12, 
1987, Fund L Advisors I and Mezzanine 
Investments, L.P. were granted an 
exemptive order pursuant to section 6(c) 
of the 1940 Act declaring that the 
Independent General Partners of Fund I 
shall not be deemed interested persons, 
within the meaning of section 2(8X19) of 
the 1940 Act, of Fund I. Mezzanine 
Investments, L.P., Advisors, and/or 
Merrill Lynch solely by reason of being 
general partners of Fund L subject to the 
conditions to which such applicants 
agreed. See Investment Company Act 
ReL No. 15918 (August 12,1987). 

5. The General Partners of the New 
Funds will consist of three Independent 
General Partners (defined to be 
individuals who are not "interested 
persons" of such new Fund) and 
Advisors II as Managing General 
Partner. The Independent General 
Partners for the New Funds will be the 
same individuals who are the 
Independent General Partners for Fund 
I. 

8. The Partnership Agreements require 
that there be three Independent General 
Partners and that a majority of the 
General Partners be Independent 
General Partners. Under the Partnership 
Agreements, each Fund is managed 
solely by its General Partners who will 
provide overall guidance and 
supervision of Fund operations and 
perform the same functions as directors 
of a corporation. The Individual General 
Partners undertake to assume the 
responsibilities and obligations imposed 
by the 1940 Act and the regulations 
thereunder on the non-interested 
directors of a registered investment 
company. 

7. The Partnership Agreements 
provide that Independent General 
Partners may be removed either (i) for 
cause by the action of two-thirds of the 
remaining Independent General Partners 
or (ii) by vote of the limited partners. 

The Managing General Partner may be 
removed either (i) by a majority of the 
Independent General Partners or (ii) by 
vote of the limited partners. The limited 
partners have no right to control a New 
Fund’s business, but may exercise 
certain rights and powers of a limited 
partner under the respective Partnership 
Agreements. Under the Partnership 


Agreements, limited partners are 
afforded ah voting rights required by the 
1940 Act The Partnership agreements 
also authorize fimited partners to vote 
on certain other matters. It is the opinion 
of counsel to the New Funds that the 
existence of these voting rights does not 
subject the limited partners to liability 
as general partners under the Revised 
Uniform Limited Partnership Act of the 
State of Delaware. 

8. Insurance policies which would 
provide coverage to persons who 
become limited partners of the New 
Funds have not been obtained at the 
filing date of the application because (i) 
the New Funds have been advised by its 
counsel that subscribers to the units of 
the New Funds will be limited partners 
under the Partnership Agreement and 
the Revised Uniform Limited Partnership 
Act of the State of Delaware; (ii) based 
upon the nature of the business to be 
conducted by the New Funds, the New 
Funds submit that the risk of liability for 
actions against the limited partners, 
including actions based upon contract or 
tort claims, is remote; and (iii] the 
Partnership Agreements will obligate 
the General Partners of the New Funds 
to take all action which may be 
necessary or appropriate to protect the 
limited liability of the limited partners. 

In light of SEC staffs position that 
substantial insurance coverage is 
appropriate in view of the special 
problems created by using the limited 
partnership form for registered 
investment companies, the New Funds 
will review periodically the question of 
the appropriateness of obtaining an 
errors and omissions insurance policy 
for the New Funds. 

Applicants' Legal Analysis 

1. Applicants request an order 
pursuant to section 6{c) of the 1940 Act 
determining that (i) the Independent 
General Partners of each New Fund are 
not "interested persons" of such New 
Fund or of Advisors II, which is the 
Managing General Partner of an 
investment adviser to each New Fund, 
within the meaning of section 2(a)(19) of 
the 1940 Act by virtue of being general 
partners of the New Fund, and (ii) the 
Independent General Partners of a Fund 
will not be deemed to be "interested 
persons" of such Fund by virtue of their 
service as Independent General Partners 
of the other two Funds. 

2. Section 2(a)(19) in pertinent part, 
states that an "Interested person" of 
another person includes any "affiliated 
person" of such other person. Section 
2(a)(3XD) of the *940 Act provides, in 
pertinent part, that an "affiliated 
person" of another person means any 













Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Notices 


44279 


officer, director, partner, co-partner, or 
employee of such other person. Section 
2(a)(19) excludes from the definition of 
"interested person" of an investment 
company those individuals who would 
be interested persons solely because 
they are directors of an investment 
company. There is no equivalent 
exception for partners of a limited 
partnership such as the partners of the 
New Funds. Accordingly, the requested 
order is sought to ensure compliance 
with section 56(a) of the 1940 Act, which 
requires that a majority of a business 
development company's directors or 
general partners be persons who are not 
interested persons of such company. As 
noted, the Independent General Pamers 
will assume the responsibilities imposed 
upon the directors of an incorporated 
investment company who are not 
‘ interested persons" within the meaning 
of the 1940 Act. 

3. Each person who becomes a limited 
partner of a New Fund will be a partner 
of such New Fund and therefore a "co¬ 
partner" with each other limited partner 
and with each Independent General 
Partner, as well as with Advisors EL 
Because section 2(a)(3)(D) of the 1940 
Act provides that an "affiliated person" 
of an entity includes any "partner" or 
"co-partner" thereof, each limited 
partner of a New Fund might be deemed 
to be an "affiliated person" of such New 
Fund, as well as of each other limited 
and general partner, merely because the 
investor has purchased a limited 
partnership unit and become a limited 
partner. 

4. Accordingly. Applicants request 
that any limited partner owning less 
than 5% of the units of a Fund not be 
deemed an "affiliated person" of such 
Fund, any other limited partner, any of 
the Individual General Partners, any of 
the Managing General Partners, or 
Advisors U within the meaning of 
section 2(a)(3)(D) of the 1940 Act merely 
because such limited partner is a 
partner of a Fund or a partner with any 
of such other persons in a Fund. 
Applicants believe that the question of 
affiliation and the applicability of 
related prohibitions should not turn on 
the mere form of organization of the 
investment vehicle. Applicants also 
assert the requested order will place 
investments in the Funds on a footing 
more equal with investments in business 
development companies organized as 
corporations. 

Applicants' Conditions 

If the requested order is granted. 
Applicants agree to the following 
conditions: 

1. The New Funds will be structured 
so that the Independent General 


Partners are the functional equivalents 
of the non-interested directors of an 
incorporated investment company 
registered under the 1940 Act. 

2. Under the Partnership Agreements, 
each of the Funds are authorized to 
make in-kind distribution of its portfolio 
securities to its partners upon 
liquidation of a Fund. However, the 
Funds agree not to make any in-kind 
distributions of portfolio securities to 
their respective partners until obtaining 
either a "no-action" letter from the staff 
of the SEC confirming the Funds* 
interpretation of section 205 of the 
Advisers Act (i.e., that unrealized gains 
or losses attributable to securities 
distributed in-kmd to partners are 
properly deemed realized upon such 
distribution) or, m the alternative, the 
Funds have obtained an exemption from 
section 205 by a SEC order issued 
pursuant to section 206A of the Advisere 
Act, permitting the Funds to deem such 
gains or losses to be realized upon in- 
kind distributions. 

For the SEC, by the Division of Investment 
Management, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-25381 Filed 11-1-88; 0:45 am] 

BILUNG CODE 8010-01-44 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Noise Exposure Map; Fairbanks 
International Airport 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice. 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the State of Alaska 
for Fairbanks International Airport 
under the provisions of Title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (Pub. L. 95-193) and 14 CFR 
Part 150 are in compliance with 
applicable requirements. 

EFFECTIVE DATE: The effective date of 
the FAA's determination on the noise 
exposure maps is September 22,1988. 
FOR FURTHER INFORMATION CONTACT: 
James S. Perham, 907-271-5448. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for Fairbanks International Airport are 
in compliance with applicable 
requirements of Part 150, effective 
September 22,1988. 


Under section 103 of the Aviation 
Safety and Noise Abatement Act of 1979 
(hereinafter referred to as "the Act"), an 
airport operator may submit to the FAA 
noise exposure maps which meet 
applicable regulations end which depict 
noncompatible land uses as of the date 
of submission of such maps, a 
description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport 

An airport operator who has 
submitted noise exposure maps that are 
found by the FAA to be in compliance 
with the requirements of Federal 
Aviation Regulations (FAR), Part 150. 
promulgated pursuant to Tide 1 of the 
Act, may submit a noise compatibility 
program for FAA approval which sets 
forth the measures the operator has 
taken or proposes for the reduction of 
existing noncompatibie uses and for the 
prevention of the introduction of 
additional noncompatibie uses. 

The FAA has completed its review of 
the noi9e exposure maps and related 
descriptions submitted by the State of 
Alaska. The specific maps under 
consideration are identified as parts 1 
and 2 for 1987 and 1992 in the Bponsor 
certification segment of the Noise 
Exposure Maps Amendment submittal. 
The FAA has determined that these 
maps for Fairbanks International 
Airport are in compliance with 
applicable requirements. This 
determination is effective on September 
22,1988. The FAA’s determination on an 
airport operator’s noise exposure maps 
is limited to a finding that the maps 
were developed in accordance with 
procedures contained in Appendix A of 
FAR Part 150. Such determination does 
not constitute approval of the 
applicant’s data, information or plans, or 
a commitment to approve a noise 
compatibility program ot to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act, 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 
concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the AcL 
These functions are inseparable from 
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the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under Part 
150 or through the FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
on noise exposure contours onto the 
map depicting properties on the surface 
rests exclusively with the airport 
operator which submitted those maps, 
or with those public and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA has relied on the certification 
by the airport operator, under § 150.21 of 
FAR Part 150, that the statutorily 
required consultation has been 
accomplished. 

Copies of the noise exposure maps 
and the FAA’s evaluation of the maps 
are available for examination at the 
following locations: 

Federal Aviation Administration, 800 
Independence Avenue SW., Room 017, 
Washington, DC 20591 
Federal Aviation Administration, 
Airports Division. 701 C Street, Box 
14, Anchorage, Alaska 99513 
Mr. Chris Birch, Manager. Fairbanks 
International Airport, P.O. Box 60369, 
Fairbanks, Alaska 99706 
Questions may be directed to the 
individual named above under the 
heading, for further information 

CONTACT. 

Issued in Anchorage. Alaska. September 
22,1988. 

Russel S. Hathaway, 

Manager, Airports Division, Alaskan Region. 
[FR Doc. 88-25335 Filed 11-1-88; 8:45 am] 

BILLING CODE 4910-13-N 


[Summary Notice No. PE-88-42] 

Petition for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11), this notice contains a summary of 
certain petitions seeking releif from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter I), 
dispositions of certain petitions 
previously received, and corrections. 

The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA's 


regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 
date: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before November 23,1988. 
address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration. Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10), 

Petition Docket No_, 800 

Independence Avenue SW. t 
Washington, DC 20591. 
for further information: The 
petition, any comments received, and a 
copy of any final disposition are filed in 
the assigned regulatory docket and are 
available for examination in the Rules 
Docket (AGC-10). Room 915G, FAA 
Headquarters Building (FOB 10A), 800 
Indpendence Avenue SW., Washington, 
DC 20591; telephone (202) 267-3132. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of $ 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington. DC, on October 28, 
198a 

Denise Donohue Hall, 

Manager, Program Management Staff. 

Docket No.: 25670. 

Petitioner: Northwest Airlines, Inc. 

Sections of the FAR Affected: 14 CFR 
121.434(e). 

Description of Relief Sought: To allow 
flight attendants with experience in 
Group II aircraft to operate in Group I 
aircraft without requiring the 5 hours of 
supervised operating experience in 
Group I aircraft. 

Docket No.: 2507a 

Petitioner Messerschmitt-Bolkow- 
Blohm GmbH. 

Regulations Affected: 14 CFR 145.73 
and 43.3(a) 

Description of Relief Sought: To allow 
petitioner to perform warranty and other 
maintenance work on petitioner’s 
helicopters and their subsystems and 
parts which petitioner manufactures and 
which are operated and registered in the 
United States, without limitations as to 
where such helicopters operate. 

Docket No.: 18324. 

Petitioner American Airlines, Inc. 

Sections of the FAR Affected: 14 CFR 
43.3 and 121.709(b)(3). 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
267E, as amended, that allows 
petitioner’s certified flight engineers to 
stow supplemental oxygen masks during 
flight and to make an entry in the 
aircraft maintenance logbook. 


GRANT, September 30,1968, Exemption 
No. 2676F 

Docket No.: 24808. 

Petitioner Pan American World 
Airways. 

Regulations Affected: 14 CFR 
121.433(c)(1). 

Description of Relief Sought/ 
Disposition: To amend Exemption No. 
4833 to allow petitioner, when 
performing training and checking under 
that exemption, to permit Line Oriented 
Flight Training (LOFT) to be 
accomplished prior to proficiency 
training. 

GRANT, September 30,1966, Exemption 
No. 4833A 

Docket No.: 25605. 

Petitioner Ameriflight, Inc. 

Sections of the FAR Affected: 14 CFR 
135.89(b)(3). 

Description of Relief Sought/ 
Disposition: To allow petitioner to 
operate pressurized jet aircraft engaged 
in cargo operations between 35,000 and 
41,000 MSL without requiring one pilot 
at the controls to wear an oxygen mask. 

DENIAL, September 30,1966, Exemption 
No. 4962 

Docket No.: 25637. 

Petitioner Air Specialties Corporation 
dba Air America. 

Sections of the FAR Affected 114 CFR 
121.371(a) and 121.378. 

Description of Relief Sought/ 
Disposition: To allow Hong Kong 
Aircraft Engineering Company (HAECO) 
to undertake full-scale component and 
structural maintenance pursuant to 
petitioner’s FAA-approved maintenance 
program on two L-1011 aircraft, 
identified as N304EA and EI-BTN, 
operated by petitioner. 

GRANT, October 4, 1968, Exemption No. 
4963 

Docket No.: 25639. 

Petitioner American Airlines. Inc. 

Sections of the FAR Affected: 
121.371(a) and 121.378. 

Description of Relief Sought/ 
Disposition: To allow petitioner to 
contract with original equipment 
manufacturers and their designated 
foreign repair agencies for the 
inspection, repair, overhaul, and 
modification of parts to support the 
Airbus A300B4 and British Aerospace 
(BAe) model 146 aircraft. 

GRANT, September 30, 1966, Exemption 
No. 4964 

Docket No.: 24187. 

Petitioner Florida Department of Law 
Enforcement (FDLE). 
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Sections of the FAR Affected: 91.79(c) 
and 91.109(a). 

Description of Relief Sought/ 
Disposition: To allow petitioner to 
conduct law enforcement air support. 
Petitioner has safely conducted aircraft 
operations under a grant of exemption 
for more than 6 years, and states that 
relief granted under Exemption 3596B 
has enhanced its ability to accomplish 
its mission. 

PARTIAL GRANT. September29.1988. 
Exemption No. 3596C 

Docket No.: 054CE. 

Petitioner Air Tractor Incorporated. 
Sections of the FAR Affected: 
23.49(b)(1). 

Description of Relief Sought/ 
Disposition: To allow petitioner to 
permit certification of the air Tractor 
Model AT-503 and AT-8Q2 airplane 
with stall speeds (Vso) greater than the 
61 knots requirements, 

GRANT. September29. 1988. Exemption 
No. 4969 

[FR Doc. 88-25304 Filed 11-1-88, 8:45 am] 
BILLING CODE 4BHM3-M 


I Summary Notice No. PE-68-41 J 

Petition for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter I), 
dispositions of certain petitions 
previously, received, and corrections. 
The purpose of this notice is to improve 
the public's awareness of, and 
participation in, this aspect of FAA's 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to afTect the legal status of 
any petition or its final disposition. 

DATE: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before November 23,1988. 
address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel. Attn: Rules Docket (AGC-10), 


Petition Docket No. 1 800 

Independence Avenue SW„ 

Washington. DC 20591. 

FOR FURTHER INFORMATION: The 

petition, any comments received, and a 
copy of any final disposition are filed in 
the assigned regulatory docket and are 
available for examination m the Rules 
Docket (ACC-10), Room 915C, FAA 
Headquarters Building (FOB 10A). 800 
Independence Avenue SW., 

Washington, DC 20591; telephone (202) 
267-3132. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of $ 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington. DC, on October 28, 
1988. 

Denise Donahue Hell, 

Manager. Program Management Staff. 

Petitions for Exemption 

Docket No.: 22872. 

Petitioner: Air Transport Association 
of America. 

Regulations Affected' 14 CFR Part 121, 
Appendix A. 

Description of Relief Sought: To 
amend Exemption No. 4416, as 
amended, to allow the second-in- 
command pilots, of airplanes requiring 
only two (light crewmembers, of the 
petitioner's member airlines and other 
qualifying Part 121 certificate holders to 
receive training and checking by the use 
of advanced pictorial means that have 
been specifically aproved for this 
purpose. 

Docket No.: 25694. 

Petitioner: FlightSafety International. 
Sections of the FAR Affected: 14 CFR 
61.57(a)(1); 61.58(b)(2) and (c)(1); 

61.65(g); 61.161(b)(2), (3), and (4); 
61.163(a); 61.165(a)(1) and (2); 61.191(c); 
and 61.57(c) and (d). 

Description of Relief Sought: To allow 
petitioner to use the S-76B simulator to 
conduct practical tests for its students in 
lieu of the aircraft for various training, 
checking, and recurrcncy requirements. 
Docket No.: 25532. 

Petitioner The French Connection Air 
Show. 

Regulations Affected: 14 CFR 45.29. 
Description of Relief Sought/ 
Disposition: To allow petitioner's 
management to continue to disply 2- 
inch-high registration marks on their two 
aircraft (N82BW and N986KB) after they 
are repainted. 

DENIAL October 7, 1988. Exemption 
No. 4985 

[FR Doc. 88-25305 Filed 11-1-88; 8:45 am] 

BILLING CODE 4910-13-41 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: October 27.1988. 

The Department of Treasury has made 
revisions and resubmitted the following 
public information collection 
requirements) to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 
Copies of the submission^) may be 
obtained by calling the Treasury Bureau 
Clearance Officer listed. Comments 
regarding this information collection 
should be addressed to the OMB 
reviewer listed and to the Treasury 
Department Clearance Officer, 
Department of the Treasury, Room 2224, 
15lh and Pennsylvania Avenue NW„ 
Washington, DC 20220. 

Internal Revenue Service 

OMB Number. 1545-0020. 

Form Number. 709. 

Type of Review . Resubraission. 

Title: United States Gift (and 
Generation-Skipping Transfer) Tax 
Return. 

Description: Form 709 is used by 
individuals to report transfers subject to 
the gift and genera don-skipping transfer 
taxes and to compute these taxes. IRS 
uses the information to enforce these 
taxes and to compute the estate tax. 

Respondents : Individuals or 
households. 

Estimated Number of Respondents: 
70,500. 

Estimated Burden Hours Per Response/ 
Recordkeeping'. 

Recordkeeping—40 minutes 
Learning about the law or the form—51 
minutes 

Preparing the form—1 hour 50 minutes 
Copying, assembling, and sending the 
form to IRS—1 hour 3 minutes 
Frequency of Response : Annually. 
Estimated Total Recordkeeping/ 
Reporting Burden: 309,495 hours. 

Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 

Room 5571,1111 Constitution Avenue 
NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf (202) 
395-6380, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 88-25295 Filed 11-1-88; 8:45 am) 

BILLING CODE 4810-2S-M 












41282 


Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Notices 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: October 27,1988. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L 98-511. Copies of the 
8ubmission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224,15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 

Alcohol, Tobacco and Firearms 

OMB Number 1512/0207. 

Form Number: ATF REC 5110/04; ATF 
F 5110.43. 

Type of Review: Extension. 

Title: Distilled Spirits Plant (DSP) 
Denaturation Records and Reports. 

Description: The information collected 
is necessary to account for and verify 
the denaturation of distilled spirits. It is 
used to audit plant operations, monitor 
the industry for the efficient allocation 
of personnel resources, and compile 


statistics for government economic 
planning analysis. 

Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents: 

86 . 

Estimated Burden Hours Per 
Response: 1 hour. 

Frequency of Response: Monthly. 
Estimated Total Reporting Burden: 
1,032 hours. 

Clearance Officer Robert Masarsky 
(202) 568-7077, Bureau of Alcohol, 
Tobacco and Firearms, Room 7011,1200 
Pennsylvania Avenue NW., Washington, 
DC 20226. 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington. DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer . 
|FR Doc. 88-25296 Filed 11-1-88: 8:45 am] 

BILLING CODE 4810-25-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: October 27,1988. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 


OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L 98-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 224,15th and 
Pennsylvania Avenue NW., Washington, 
DC. 20220. 

Internal Revenue Service 

OMB Number: 1545-0122. 

Form Number Form 1118, Schedules I 
and J. 

Type of Review: Revision. 

Title: Computation of Foreign Tax 
Credit—Corporations. 

Description: Form 1118 and separate 
Schedules I and J are used by domestic 
and foreign corporations to claim a 
credit against tax for taxes paid to 
foreign countries. The IRS uses Form 
1118 and related schedules to determine 
if the corporation has computed the 
foreign tax credit correctly. 

Respondents: Businesses or other for- 
profit. 

Estimated Number of Respondents: 

10 , 000 . 


Estimated Burden Hours Per Response/Recordkeeping 



1118 

Sched 1 

SchedJ 

Recordkeeping........... 

71 hrs/16 mins..--- Mr . r . 

8 hrs/51 mins............. 

89 hrs/12 mins. 

1 hr/15 mins, 

2 hrs/35 mins. 

Learning about the law or the form___ 

Preparing and sending the form to IRS.. 

14 hrs/32 mins.. 

18 hrs/45 mins.-.-.. 

1 hr.. 

1 hr/11 mins... 





Frequency of Response: Annually. 
Estimated Total Recordkeeping/ 
Reporting Burden: 3,151,063 hours. 

Clearance Officer Garrick Shear (202) 
535-4297, Internal Revenue Service, 
Room 5571,1111 Constitution Avenue 
NW.. Washington. DC 20224. 

OMB Reviewer Milo Sunderhauf (202) 
395-8880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 88-25297 Filed 11-1-88: 8:45 am] 
BILUNG COOE 4810-25-11 


Bureau of Alcohol, Tobacco and 
Firearms 

lNotice No. 675; REF: ATF O 1100.63D] 

Delegation to the Associate Director 
(Compliance Operations), Division 
Chiefs (Compliance) and Regional 
Directors (Compliance) To Accept or 
Reject Offers In Compromise 

1 . Purpose. This order delegates the 
authority to accept or reject certain 
offers in compromise of liabilities 
incurred under Chapters 51, 52, 53, and 
78 of the Internal Revenue Code, And 
liabilities incurred under the Federal 
Alcohol Administration Act. 

2. Cancellation . ATF O 1100.63C. 
Delegation to Associate Director 
(Compliance Operations) and Regional 
Directors (Compliance) to Accept or 


Reject Offers in Compromise, October 
14,1987, is canceled. 

3. General. The authority to accept or 
reject offers in compromise of liabilities 
arising under Chapters 51, 52. and 53, 
and sections 7652 and 7653 (Chapter 78) 
of Title 26 U.S.C., and the provisions of 
the Federal Alcohol Administration Act 
is vested in the Director, Bureau of 
Alcohol, Tobacco and Firearms, by 
Treasury Department Order No. 120-01 
(formerly Order No. 221), dated June 6, 
1972, and 28 CFR 301.7122.1. 

4. Delegations . Pursuant to the 
authority vested in the Director of ATF 
by Treasury Department Order No. 120- 
01, and subject to the limitations 
contained in applicable regulations and 
procedures, there is hereby delegated 
the following authority relating to the 
offers in compromise of liabilities (other 
than forfeiture) arising under Chapters 
51, 52, 53. and 78 of Title 26 U.S.C., and 
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under the Federal Alcohol 
Administration Act. 

a. Associate Director (Compliance 
Operations). 

(1) The Associate Director 
(Compliance Operations) is authorized 
to accept or reject offers in compromise 
of all liabilities arising from: 

(a) Violations of Chapters 51, 52 and 
53. 

(b) Violations of sections 7652 and 
7653 (Chapter 78) of Title 26 U.S.C., 
insofar as those sections relate to 
commodities subject to tax under 
Chapters 51, 52, and 53. 

(c) Violations of the Federal Alcohol 
Administration Act. 

(d) Cases which combine liabilities 
arising from violations of Chapter 51 of 
the IRC and the FAA Act. 

(2) This delegation is limited to offers 
in compromise which do not exceed 
$1,000,000. 

b. Division Chiefs (Compliance). 

(1) Each division chief (compliance) is 
authorized to accept or reject offers in 
compromise of all liabilities arising 
from: 

(a) Violations of Chapters 51, 52, and 
53 and section 7652 and 7653 (Chapter 
78) of Title 26 U.S.C. as follows: 

1 Cases in which the offer in 
compromise does not exceed $100,000 
and the tax liabililty sought to be 
compromised does not exceed $250,000. 

2 Cases of late filed tax returns or 
late paid excise tax where the penalties 
sought to be compromised do not exceed 
$500,000 and the offer in compromise 
does not exceed $100,000. 

(b) Violations of the Federal Alcohol 
Administration Act where cases include 
an offer in compromise which does not 
exceed $100,000. 

(c) Cases that combine liabilities 
arising under Chapter 51 and the FAA 
Act where the tax liability sought to be 
compromised does not exceed $250,000 
and the offer in compromise does not 
exceed $100,000. 

(2) The division chief (compliance) in 
whose area of responsibility the 
majority of violations pertains will be 
the deciding official to accept or reject 
offers which compromise the liabilities 
including those cases which are 
designated as national investigations/ 
cases by Bureau Headquarters. 

Note: The tax liability sought to be 
compromised in paragraphs 4b(l)(a)7, 4b(l)(c) 
and 4b(2) is to include any interest, 
additional amount, addition to the tax. or 
assessable penalty. 

c. Regional Directors (Compliance). 

(1) Each regional director 

(compliance) is authorized to accept or 
reject offers in compromise of tax 
liabilities and penalties arising from: 


(a) Chapter 51, Title 26 U.S.C., as 
follows: 

1 Illegal production of untaxpaid 
distilled spirits, wines, or beer. 

2 Failure to File returns of, or to pay, 
occupational taxes with respect to 
distilled spirits, wines, or beer. 

(b) Chapter 53, Title 26 U.S.C. (failure 
to pay firearms making, transfer, and 
occupational taxes). 

(2) Each regional director 
(compliance) is authorized to accept or 
reject offers in compromise of criminal 
liabilities of retail dealers in liquor 
arising from violations of the Internal 
Revenue laws relating to liquor, 
including the refilling or reuse of liquor 
bottles. 

(3) Each regional director 
(compliance) is authorized to accept or 
reject offers in compromise of all 
liabilities arising from: 

(a) Violations of Chapters 51, 52, and 
53 and sections 7652 and 7653 (Chapter 
78) of Title 26 U.S.C., not enumerated in 
paragraph 4c (1) and (2), as follows: 

7 Cases in which the offer in 
compromise does exceed $10,000 and 
the tax liability sought to be 
compromised does not exceed $20,000. 

2 Cases of late filed tax returns or 
late paid excise tax where the penalties 
sought to be compromised do not exceed 
$50,000 and the offer in compromise 
does not exceed $10,000. 

3 Cases that pertain to specially 
denatured alcohol (SDA) or tax-free (TF) 
alcohol where the offer in compromise 
does not exceed $10,000 and the tax 
liability sought to be compromised is 
based upon either (a) use of SDA or TF 
alcohol for unauthorized purposes or (b) 
activities to which no liability would 
normally attach if the proponent 
completed required notification and/or 
approval procedures, but for which the 
proponent failed to complete such 
procedures. This delegation is limited to 
cases in which the misuse of SDA or TF 
alcohol or the activities in question are: 

a No willful, and 
b Not for beverage purposes, and 
c Not for a purpose that poses a 
health risk to the public, and 
d Not for any purpose that poses a 
jeopardy to the revenue. 

(b) Violations of the Federal Alcohol 
Administration Act where cases include 
an offer in compromise which does not 
exceed $10,000. 

(c) Cases that combine liabilities 
arising under Chapter 51 and the FAA 
Act where the tax liability sought to be 
compromised does not exceed $20,000 
and the offer in compromise does not 
exceed $10,000. 

(4) Offers encompassing violations in 
multiple regions. The regional director 
(compliance) in whose region the 


permittee or brewer responsible for the 
majority of violations is located will be 
the deciding official to accept or reject 
offers which compromise the liabilities 
of proprietors with operations in more 
than one region. However, cases that 
include a previously issued order to 
show cause will be resolved by the 
regional director who authorized 
issuance of the order. Tax cases 
regarding members of controlled groups 
as defined in 26 U.S.C. 1563(a) will 
generally be resolved by the regional 
director (compliance) in whose region 
the members are located. However, if 
multiple liabilities for the same tax 
period(s) have occurred as a result of 
preparation of late Filed tax returns or 
late paid tax handled by a central 
location, the penalties will be resolved 
by the regional director (compliance) in 
whose region the controlling interest is 
located. This authority does not include: 

(a) Cases which are designated as 
national investigations/cases by Bureau 
Headquarters, or 

(b) Cases where the total amount of 
such a liability exceeds the levels 
delegated to regional director 
(compliance). 

Note. —The tax liability sought to be 
compromised in paragraphs 4c(3)(a)7, 4c(3)(c) 
and 4c(4)(b) is to include any interest, 
additional amount, addition to the tax, or 
assessment penalty. 

5. Redelegation. The authority 
delegated herein may not be 
redelegated. 

Approved: October 25,1988. 

Stephen E. Higgins, 

Dilector. 

[FR DOC. 88-25175 Filed 11-1-88; 8:45 am) 

8ILUHG CODE 4S10-31-M 


VETERANS ADMINISTRATION 

Agency Information Collection Under 
OMB Review 

agency: Veterans Administration. 
action: Notice. 

The Veterans Administration has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The 
responsible department or staff office; 
(2) the title of the collection(s); (3) the 
agency form number(s), if applicable; (4) 
a description of the need and its use; (5) 
how often the information collection 
must be completed, if applicable; (6) 
who will be required or asked to report; 
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(7) an estimate of the number of 
responses; (8) an estimate of the total 
number of hours needed to respond; and 
(9) an indication of whether section 
3504(h) of Pub. L. 96-511 applies. 
ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner. Department of Veterans Benefits 
(203C), Veterans Administration, 810 
Vermont Avenue, NW.. Washington. DC 
20420 (202) 233-2744. 

Comments and questions about the 
items on the list should be directed to 
the VA's OMB Desk Officer, Joseph 
Lackey, Office of Management and 


Budget, 726 Jackson Place, NW., 
Washington. DC 20503, (202) 395-7316. 

dates: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 30 days of this 
notice. 

Dated: October 24,1988. 

By direction of the Administrator. 

Frank E. Lallev, 

Director, Office of Information Management 
and Statistics. 

Revision 

1. Department of Veterans Benefits. 

2. Fiduciary Agreement. 


3. VA Form 27-4703. 

4. The form constitutes a legally 
binding contract for the use of VA funds. 
It is used when payment of VA benefits 
is made to a fiduciary on behalf of a 
beneficiary who is incompetent, a minor, 
or under legal disability. 

5. On occasion. 

0. Individuals or households; State or 
local governments; Federal agencies or 
employees; Non-profit institutions. 

7. 24,450 responses. 

8. 2,037 hours. 

9. Not applicable. 

[FR Doc. 88-25383 Filed 11-1-88; 8:45 am] 

BILLING COCE 8320-01-* 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


NATIONAL LABOR RELATIONS BOARO 
TIME AND DATE: Wednesday, November 
2,1988. immediately following a 9:30 
a.m., Board adjudicatory meeting. 

place: Board Conference Room, Sixth 
Floor, 1717 Pennsylvania Avenue, NW. 

status: Closed to public observation 
pursuant to 5 U.S.C. 552b(c)(2) (Internal 
personnel rules and practices and (c)(0) 
(personal information where disclosure 
would constitute a clearly unwarranted 
invasion of personal privacy). 

matters considered: Personnel 
matters. 

CONTACT PERSON FOR MORE 

information: John C. Truesdale, 
Executive Secretary, Washington. DC 
20570, Telephone: (202) 254-9430. 


Dated, Washington. DC. October 31,1988. 
By direction of the Board. 

John C. Truesdale, 

Executive Secretary. National Labor 
Relations Board. 

|FR Doc. 88-25470 Filed 10-31-88: 3:46 pm] 

BILLING CODE 7445-01-M 


NATIONAL TRANSPORTATION SAFETY 
BOARD 

TIME AND DATE: 9:30 a.m.. Thursday. 
November 10,1988. 

place: The Board Room, Eighth Floor, 
800 Independence Avenue SW., 
Washington, DC 20594. 

status: The first three items will be 
open to the public. The last two items 
will be closed under Exemption 10 of the 
Government in Sunshine Act. 

matters to be considered: 

1. Marine Accident Report: Ramming of the 
Maltese Bulk Carrier MONT FORT by the 
British Tank Vessel MAERSK NEPTUNE, 
Upper New York Bay, February 15.1988. 


2. Railroad Accident Report: Rear-end 
Collision of Amtrak/Massachusetts Bay 
Transportation Authority Commuter Trains 
8110 and 8114, Boston, Massachusetts, 
November 12,1987. 

3. Recommendation to AMTRAK re 
Emergency Response to In-Tunnel Incidents. 
(Calendared by Member Nall.) 

4. Opinion and Order Administrator v. 
Heisner and Diaz. Dockets SE-7862 and - 
7874: disposition of appeals of both the 
Administrator and respondents. (Calendared 
by Member Burnett.) 

5. Opinion and Order: Administrator v. 
Hughes, Docket SE-7875; disposition of 
respondent’s appeal. (Calendared by Member 
Burnett.) 

FOR MORE INFORMATION CONTACT: Bea 

Hardesty, (202) 382-6525. 

Bea Hardesty, 

Federal Register Liaison Officer. 

October 28,1988. 

[FR Doc. 88-25401 Filed 10-28-88; 5:10 pm) 

BILLING CODE 7S33-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 313 and 885 
[Docket No. R-88-1418; FR-24761 

Loans for Housing for the Elderly or 
Handicapped; Section 202, Projects for 
Nonelderly Handicapped Families 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Proposed rule. 

summary: Section 202 of the Housing 
Act of 1959 authorizes HUD to provide 
direct loans for the development of 
projects to serve elderly or handicapped 
families and individuals. Section 202 
was amended by section 102 of the 
Housing and Community Development 
Act of 1987 (Pub. L 100-242, approved 
February 5,1988) to ensure that the 
Section 202 program will meet the 
special housing and related needs of 
nonelderly handicapped families and 
individuals. The revised program 
authorizes a new type of project 
assistance payment to replace 
assistance payments made under 
section 8 of the United States Housing 
Act of 1937. This proposed rule would 
implement the new program. 
date: Comments must be submitted on 
or before January 3,1989. 
addresses: Comments on proposal: 
Interested persons are invited to submit 
comments to the Rules Docket Clerk, 
Office of the General Counsel. Room 
10270, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410. Comments 
should refer to the above docket number 
and title. A copy of each comment 
received will be available for public 
inspection during regular business hours 
at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Margaret Milner, Office of Policy, 
Financial Management and 
Administration, Room 9100, Department 
of Housing and Urban Development 451 
Seventh Street SW., Washington, DC 
20410. Telephone (202) 755-6490 (voice 
or TDD). (This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: The 
information collection requirements 
contained in this rule have been 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980. No 
person may be subjected to a penalty for 
failure to comply with these Information 


collection requirements until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced by separate notice in the 
Federal Register. Public reporting 
burden for this collection of information 
is estimated to include the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Information on the 
estimated public reporting burden is 
provided under the Preamble heading 
Other Matters . Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Department 
of Housing and Urban Development, 
Rules Docket Clerk, 451 Seventh Street, 
SW., Room 10270, Washington DC 20410 
and to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503. 

Background 

Section 202 of the Housing Act of 1959 
authorizes IIUD to provide direct loans 
for the development of projects to serve 
elderly or handicapped families and 
individuals. Projects selected for section 
202 loans also receive commitments for 
rental assistance payments under 
section 8 of the United States Housing 
Act of 1937. To improve the direct loan 
program and to better serve the special 
housing and related needs of nonelderly 
handicapped families snd individuals, 
section 162 of the Housing and 
Community Development Act of 1987 
(Pub. L 100-242, approved February 5, 
1988) (1987 Act) amended section 202. 
Section 162 includes a new type of 
assistance payment to replace section 8 
assistance payments made in 
connection with section 202 projects for 
handicapped families and individuals. 
This proposed rule would implement the 
new program. 

Procedural Matters 

/. Issuance of Final Rules 

Section 162(e) of the 1987 Act directed 
HUD to publish a notice of fund 
availability in the Federal Register 
implementing the provisions of section 
162 to the extent that funds are 
approved in an appropriations act for 
use for section 202 housing for 
handicapped families and individuals. 
This notice was to be published not later 
than 120 days following the date of the 
enactment of the 1987 Act (February 5, 
1988). This section also directed HUD to 
issue such rules as may be necessary to 


carry out these provisions and 
amendments for fiscal year 1989 and 
thereafter. 

Since no appropriation for the new 
program was contained in HUD’s 
regular appropriation for Fiscal Year 
1988, HUD did not issue the described 
notice of fund availability. Final rules 
based on the proposed rule published 
today, however, should be effective for 
projects to be funded with Fiscal Year 
1989 appropriations. 

II. Compliance With the Federal 
Advisory Committee Act 

Section 202(h)(3)(A), as amended by 
section 102, provides that in adopting 
standards and procedures for allocating 
funds and processing loans and 
assistance payments, HUD shall ensure 
adequate participation by 
representatives of the disability 
community through the provisions 
available under the Federal Advisory 
Committee Act. 

Notwithstanding this statutory 
mandate for the participation of the 
disability community through the 
formation of an advisory committee in 
accordance with FACA, HUD does not 
believe that it is necessary to form the 
advisory committee prior to the issuance 
of this proposed rule. As noted above, 
HUD is also required to issue such rules 
as may be necessary to carry out section 
162 for the 1989 fiscal year program. In 
order to issue such final rules in 
compliance with legislative review 
requirements under section 7(o) of the 
Department of Housing and Urban 
Development Act HUD was required to 
complete the development of this 
proposed rule by September 1988, and 
will be required to issue a final rule in 
early 1989. In light of these deadlines, 
HUD did not believe that there was a 
sufficient amount of time to charter a 
committee, notify the public of the 
committee’s meetings, and afford the 
members of the committee an 
opportunity to address the qew section 
202 requirements. Accordingly, this 
proposed rule was developed without 
the benefit of an advisory committee 
under FACA. (HUD has, however, 
initiated informal consultations with the 
members of the disability community in 
the preparation of this proposed rule.) 
HUD intends to establish and consult 
with an advisory committee in 
accordance with FACA requirements in 
the development of the final rule. 

III. Prototype Demonstration 

Section 202(h)(3)(B) of the Act 
provides that the Secretary may, on a 
demonstration basis, determine the 
feasibility and desirability of reducing 
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processing time and costs for housing 
for handicapped families by limiting 
project design to a small number of 
prototype designs. HUD is currently 
examining the feasibility of developing 
such a prototype program but has not as 
yet determined whether the prototype 
demonstration will be implemented. If 
HUD decides to pursue the prototype 
demonstration, the requirements of the 
program will be set forth in a separate 
notice. HUD encourages interested 
parties to address the desirability of 
such a prototype demonstration in their 
comments on this proposed rule. 

Section 202 Program—Housing for 
Handicapped Families 

/. Overview 

Prior to the 1387 Act, housing for 
nonelderly handicapped families was 
assisted under section 202 of the 
Housing Act of 1959 and section 8 of the 
United States Housing Act of 1937. 
Because the section 202/8 housing 
program was designed and implemented 
primarily to assist in the development 
and operation of multifamily rental 
projects for elderly families. Congress 
found that the program was often 
inappropriate for dealing with the 
specialized needs of physically 
impaired, developmentally disabled, and 
chronically mentally ill people, and was 
often more expensive than necessary, 
thereby reducing the number of families 
that could be assisted with available 
funds. 

To make the section 202 program more 
efficient and less costly, section 162 of 
the Act provides for the adoption of 
standards and procedures applicable 
only to housing for handicapped 
families. Such standards and procedures 
are intended to: (1) Eliminate cost 
containment procedures that do not 
adequately reflect the necessity for 
building designs to meet the needs of the 
residents, and do not recognize State 
and local standards for the operation of 
the homes; (2) eliminate procedures and 
requirements that are time consuming 
and unnecessarily costly and that 
prevent the development of section 202 
housing for handicapped families in 
some areas; (3) substitute a more 
appropriate subsidy method for the 
section 8 housing assistance payment; 

(4) increase the emphasis on supportive 
services and greater use of State and 
local funds; (5) provide an improved 
program of section 202 housing for 
handicapped families that will assist in 
providing shelter and supportive 
services for mentally ill persons that 
would otherwise be homeless. (See 
section 162(a)(1).) 


While the proposed rule adopts many 
of the same standards and procedures 
currently employed in the section 202/8 
program, the rule includes several major 
changes to these procedures designed to 
serve the dted purposes. These include: 

—Allocation procedures that provide 
greater flexibility with regard to the 
selection of allocation areas and that 
eliminate requirements that a 
specified percentage of funds be 
available for use in nonmetropolitan 
areas. 

—Provisions that eliminate the time 
consuming, costly and potentially 
unnecessary requirement that each 
Sponsor form a Borrower corporation 
before the application for fund 
reservation is submitted. 

—Elimination of the limit on the number 
of unit9 for which a Sponsor may 
apply. 

—Revised requirements that provide for 
the timely development of projects by 
encouraging Sponsors and Borrowers 
to submit site information 
expeditiously. 

—Requirements that increase the 
emphasis of the program on 
supportive services and the greater 
use of State and local funds. 

—Cost containment procedures that rely 
on a limited number of cost 
containment and modest design 
requirements, and eliminate the need 
for detailed cost containment reviews. 
—Minimum design standards that 
increase project design flexibility. 

—Maximum loan amounts that are 
based on total development costs and 
on unit cost limits developed 
separately for group homes and 
independent living complexes. 

—Operating cost budgets that are based 
on the reasonable and necessary cost 
of operating the project rather than 
the amount supportable within the 
Fair Market Rent limits. 

—Provisions that encourage acquisition 
as a development method for group 
homes by allowing the same funding 
levels for acquisition as for new 
construction or substantial 
rehabilitation. 

—Construction contracting provisions 
that eliminate competitive bid 
requirements. 

II. Applicability 

The proposed rule would revise 
5 885.1 (“Purposes and policy") to add a 
new paragraph (c) addressing the 
applicability of the various subparts of 
Part 885. Paragraph (c)(1) would provide 
that existing Subparts B through D 
would apply to projects for the elderly 
or handicapped that receive loans under 
section 202 of the Housing Act of 1959 


and housing assistance payments under 
section 8 of the United States Housing 
Act. This paragraph would also 
implement the requirements of section 
162(d) of the 1987 Act (‘Termination of 
Section 8 Assistance*') which provides 
that "on and after the first date that 
amounts approved in an appropriations 
Act for any fiscal year become available 
for contracts under section 202(h)(4)(A) 

* * * no project for handicapped 
(primarily nonelderly) families approved 
for such fiscal year pursuant to section 
202 * • • shall be provided assistance 
payments under section 8 of the United 
States Housing Act of 1937, except 
pursuant to a reservation for a contract 
to make such assistance payments that 
was made before that date.*' 

Section 885.1(c)(2) would state that 
Subpart G applies to projects for 
handicapped families receiving loans 
under section 202 and project assistance 
under section 202(h) of the Housing Act 
of 1959. In accordance with section 
162(f) of the 1987 Act, this proposed 
paragraph would also provide that 
Subpart G may apply to a project that 
received a reservation of loan authority 
under section 202 of the Housing Act of 
1959 and a reservation of contract 
authority under section 8 of the United 
States Housing Act of 1937 under 
Subparts B through D, under the 
circumstances described in $ 885.775. 
Under § 885.775, a Sponsor or Borrower 
of such a project may, at any time before 
initial loan closing, request HUD to 
substitute project assistance payments 
under Subpart G for the section 8 
housing assistance payments. After 
HUD completes its selections for 
funding in a fiscal year and to the extent 
that funds are available for the 
substitution, HUD may approve such a 
request if: (1) The project is eligible for 
assistance under Subpart G; and (2) the 
project is financially infeasible with 
contract rents limited by the section 8 
Fair Market Rents, or the substitution 
would otherwise facilitate the 
development of the project in a timely 
manner. 

III. Application Procedures 
A. Allocation of Authority 

1. Allocation of funds. Section 213(d) 
of the Housing and Community 
Development Act of 1974 sets forth the 
requirements for the allocation of funds 
under various HUD programs, including 
the Section 202 program. Under this 
statute, section 202 funds are currently 
allocated in the following manner. Up to 
15 percent of the total available funds 
are retained in the Headquarters 
Reserve for subsequent allocation to 
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specific areas meeting stated statutory 
requirements. The remaining funds, less 
an estimated amount for amendments, 
are allocated to each field office on the 
basis of a “fair share" distribution. The 
fair share distribution is based on a 
formula which considers the following 
elements: Number of total elderly renter 
households; number of elderly renter 
households with incomes at or below 
the very low-income limits and with 
specified housing deficiencies; and 
number of handicapped individuals as 
determined from census data on the 
disabled. From 20 to 25 percent of the 
available funds are allocated to 
nonmetropolitan areas to meet rural 
housing needs. Amounts allocated to a 
State cannot be reallocated for use in 
another State unless the Secretary 
determines that other areas in the State 
cannot utilize the amounts within the 
same fiscal year. See Section 202 Loans 
for Housing for the Elderly or 
Handicapped—Announcement of Fund 
Availability Fiscal Year 1988, published 
April 13,1988 (53 FR 12270) and Notice 
H 88-11—Fiscal Year 1988 Policy for 
Loan Authority Assignments for the 
Section 202 Direct Loan Program. 

Section 202(h)(3)(A) (added by section 
162 of the 1987 Act) provides that in 
allocating funds for loans and assistance 
payments for the program of housing for 
handicapped families, "the Secretary 
shall adopt such distinct standards and 
procedures as the Secretary deems 
appropriate due to the differences 
between housing for handicapped 
families and other housing assisted 
under this section." HUD believes that 
this section provides the Secretary with 
discretion to establish procedures for 
housing for handicapped families that 
vary from the allocation requirements 
otherwise required for the section 202 
program under section 213 of the 
Housing and Community Development 
Act of 1974. Accordingly, HUD intends 
to use allocation procedures for the 
section 202 program for handicapped 
families that differ in two significant 
respects from the allocation procedures 
used in the current section 202 program. 

First, HUD believes that Field office 
allocations for the section 202 program 
for handicapped families may not 
always be practicable and may result in 
such small dollar allocations in many 
field offices that feasible projects could 
not be developed. Accordingly, the 
proposed rule permits HUD, based on 
the amount of loan authority available 
during a fiscal year and the number of 
feasible projects that the loan authority 
will support, to allocate to various sized 
allocation areas. (Given the anticipated 
funding levels, HUD currently plans to 


make allocations on a regional basis for 
fiscal year 1989.) 

Second. HUD does not intend to 
allocate from 20 to 25 percent of the 
available funds for section 202 housing 
for handicapped families for use in 
nonmetropolitan areas. The emphasis of 
the new program primarily is on the 
range of services provided to the 
handicapped families, the opportunities 
for independent living and participation 
in normal activities, and access by 
handicapped families to the community 
at large and to employment 
opportunities. HUD believes that it is in 
the best interest of the program to fund 
the highest ranked applications serving 
these goals, regardless of whether the 
location of the project is in a 
nonmetropolitan or metropolitan area. 
Accordingly, the proposed rule would 
not include a nonmetropolitan allocation 
requirement. Funds available for 
housing for the elderly under the section 
202/8 program, however, would continue 
to be subject to the nonmetropolitan 
allocation. In computing the amount of 
the nonmetropolitan allocation for 
elderly housing, the 20 to 25 percent 
factor will be applied against the 
amount of section 202 funds available 
for housing for the elderly rather than 
the total amount of section 202 funds 
available. 

In accordance with this discussion on 
allocations: 

—Section 885.700(a) of the proposed rule 
states that up to 15 percent of the 
section 202 loan authority made 
available for the development costs of 
housing for handicapped families may 
be retained by the Assistant Secretary 
for subsequent allocation to specific 
areas and communities under the 
Headquarters Reserve. 

—Paragraph (b) would provide that the 
Assistant Secretary will allocate the 
amounts available for development 
costs of housing for handicapped 
families (less any amounts made 
available for amendments and for the 
Headquarters Reserve) to the 
allocation areas. The size of the 
allocation area will depend on the 
amount of loan authority available for 
allocation and the number of feasible 
applications that the authority will 
support. The allocation of loan 
authority to the allocation areas 
would be based on a formula that 
weighs the relative needs of the areas 
as reflected in available data on the 
number of handicapped persons in the 
area from Census data. This data will 
be adjusted to take into consideration 
the relative differences between the 
areas in the costs of providing 
housing. Funds allocated to one area 


would be reallocated to another area 
if the amount of loan authority 
allocated to the area exceeds the 
amount necessary to fund all 
approvable applications for housing 
for handicapped families in that area. 
2. Availability of loan authority for 
housing for the elderly . Section 202(h)(1) 
of the Act provides that if the amount 
required for any fiscal year for 
approvable applications for loans for 
housing for handicapped families is less 
than the amount available, the balance 
shall be made available for loans under 
other provisions of section 202. In 
accordance with this statutory 
requirement, § 885.700(c) would provide 
that unneeded funds made available for 
the development costs of housing for 
handicapped families under subpart G 
may be made available for housing for 
the elderly to the extent that housing 
assistance under section 8 of the United 
States Housing Act of 1937 is available 
in connection with such loan authority. 

B. Announcement of Fund Availability 
and Invitations for Applications 

Section 885.705 would require HUD to 
publish an announcement of fund 
availability in the Federal Register for 
this program in addition to the 
announcement published for the section 
202/8 program for housing for the 
elderly, and would require each field 
office to publish an invitation for 
applications for section 202 fund 
reservations in newspapers of general 
circulation serving the field office 
jurisdiction. The notice will also 
announce the schedule for workshops 
where applicants may receive further 
instruction on preparing applications. 

C. Application Contents 

Applications for section 202 loan 
reservations for housing for 
handicapped families are addressed in 
S 885.710. The proposed rule would 
generally reflect the related 
requirements used in the section 202/8 
program (see $ 885.210), with 
adjustments to reflect the needs of 
handicapped families. The major 
changes are summarized below. 

1. Borrower formation. The related 
regulations for the section 202/8 
program require the Borrower to be in 
existence when the application for the 
section 202 fund reservation is 
submitted and the application to include 
specific information concerning the 
Borrower. Because the formation of a 
Borrower may be time consuming, 
costly, and unnecessary if the 
application is not selected for funding, 
the proposed rule for section 202 
housing for handicapped families would 
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allow the Sponsor to delay the 
formation of the Borrower until after 
HUD’s issuance of a fund reservation. A 
similar procedure was followed in Fiscal 
Years 1986 and 1988 for the section 202/ 

8 program. (Section 202 Loans for 
Housing for the Elderly or Handicapped; 
Announcements of Fund Availability— 
Fiscal Year 1986, published June 20,1938 
(51 FR 22568), and Fiscal Year 1988, 
published April 13,1988 (53 FR 12270)). 

To incorporate these changes, the 
proposed rule would impose all 
application submission requirements on 
the Sponsor, and would require the 
Sponsor to provide satisfactory 
evidence in the application that it will 
form a Borrower, cause the Borrower to 
File a request for determination of 
eligibility and request for direct loan 
processing under § 885.800. and provide 
sufficient resources to the Borrower to 
ensure the establishment and long-term 
operation of the project. (See 
§ 885.710(b)(12)(iii).) The proposed rule 
at § 885.750 (review of applications for 
fund reservation) would provide that 
HUD will review and rate applications 
based on the experience and financial 
ability of the Sponsor, rather than the 
Borrower. 

The proposed rule would require the 
submission of all information concerning 
the eligibility of the Borrower with the 
request for determination of Borrower 
eligibility under $ 885.800. Section 
885.800(b) would require the Borrower to 
submit evidence concerning its identity; 
organization; corporate purposes; legal 
authority; financial capacity; and tax 
exempt status; and the identity of the 
Borrower’s officers and directors, their 
past participation in HUD programs, and 
their certifications as to the absence of 
conflicts of interest. The Borrower 
would also be required to demonstrate 
that the Sponsor has fulfilled its 
commitment to provide certain 
resources (see proposed 
§ 885.710(b)(12)(iiij). Additionally, if 
housing consultant services have been 
used by the Sponsor, the Borrower 
would be required to execute the 
consultant contract, and to submit the 
contract to HUD with the request for 
determination of Borrower eligibility. 

2. Site information . Under the related 
section 202/8 program, applications 
involving projects for handicapped 
families are required to identify the 
locality in which the proposed project 
will be developed. Such projects are 
reviewed, rated and ranked without the 
site information. 

HUD has revised these procedures 
slightly for section 202 housing for 
handicapped families in order to 
expedite development of such projects. 
For example, HUD would encourage 


applicants to submit site information at 
the application for fund reservation 
stage by permitting the assignment of 
additional rating points in the selection 
process to applications that include 
satisfactory evidence of an approvable 
site (see { 885.750(c)(2)). (Such 
applicants, however, would not be 
penalized in the selection process if 
HUD finds that the site is not 
approvable.) Further, if an application is 
selected and the Sponsor has not 
submitted site information by the date of 
issuance of the notice of fund 
reservation, the notice would specify a 
deadline (generally not more than 60 
days from the date of issuance of the 
notice of fund reservation) for the 
submission of the site information (see 
§ 885.755(a)(5)). 

Section 885.780 (discussed at section 
VI.A. below) describes the site specific 
information that must be submitted 
before the request for conditional 
commitment and describes HUD’s 
review of proposed sites. Section 885.800 
(discussed at section VLB., below) 
describes the site information that must 
be submitted with the request for 
conditional commitment. 

3. Other application requirements. 
Other application requirements for 
section 202 housing for handicapped 
families that do not reflect the related 
section 202/8 program requirements 
include the following: 

a. Anticipated occupancy. Section 
885.710(b)(5) provides that the Sponsor 
must submit a narrative description that 
includes proposed project requirements 
that limit occupancy to chronically 
mentally ill. developmentally disabled 
or physically handicapped residents and 
must demonstrate a capacity to serve 
the proposed occupancy group or 
groups. The Sponsor must also 
demonstrate that the proposal does not 
conflict with State or local plans and 
policies governing the development and 
operation of facilities to serve 
handicapped persons meeting the 
proposed project occupancy 
requirements, including policies and 
plans involving State funding for and 
support of supportive services and 
facilities for handicapped individuals. 

b. Supportive service plan description. 
Section 162(c) of the 1987 Act amended 
section 202(f) to add requirements for 
the submission of a supportive service 
plan description. Section 885.710(b)(6) of 
the proposed rule implements these 
requirements. It provides that the 
supportive service plan must include: 

—A description of the category or 

categories, by disability type, of 

families the housing and facilities are 

intended to serve. 


—A description of the range of 
necessary services to be provided to 
the families occupying the housing, 
including: the names of the agency or 
agencies that will be responsible for 
providing the supportive services and, 
if an agency is not the Sponsor, a 
letter of intent from the agency 
including its willingness and ability to 
provide the services; the manner in 
which the services will be provided to 
the families; the services that will be 
provided on- and off-site; and a 
staffing plan indicating the residential 
supervision, if any. and other staff 
necessary to provide the proposed 
supportive services. 

—Identification of all funding sources 
for supportive services that will be 
provided for compensation, including 
State and local funds available to 
assist in the provision of services; and 
evidence of commitment to provide 
supportive services from those 
agencies that will provide supportive 
services without compensation. 

HUD believes that its implementation 
of the supportive service plan 
requirements for section 202 housing for 
handicapped families will serve the 
statutory goals of increasing the 
emphasis of the program on supportive 
services and making greater use of State 
and local funds. 

c. Unmet needs. At proposed 

§ 885.710(b)(7), HUD has included a 
requirement for the submission of 
evidence demonstrating that there is 
effective demand for the proposed 
housing in the areas to be served by the 
project and that the need is likely to 
continue for the term of the project. 

d. Conflict of interest certification. 
Related section 202/8 program 
requirements (5 885.210(b)(12)) call for a 
certification from each officer and 
director of the Borrower and Sponsor 
indicating that he or she will not receive 
compensation from the Borrower for 
services, and does not have any 
financial interest in any contract with 
the Borrower or in any firm or 
corporation that has a contract with the 
Borrower. This certification is required 
as part of the application. Notice H87-9 
(extended by Notice H 88-9) permitted 
the Sponsor to defer the submission of 
these certifications. In lieu of 
certification, the application must 
include a resolution adopted by the 
Sponsor’s board of directors agreeing 
that the Sponsor will require all officers 
and directors of the Sponsor and 
Borrower to execute conflict of interest 
certifications. The proposed rule would 
codify that procedure at § 885.710(b)(ll). 

Board member and officer 
certifications would be submitted with 
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the Borrower’s request for direct loan 
financing, and at initial and final loan 
closing for any new officers and 
directors of the Borrower or Sponsor not 
included in a previous certification. The 
contents of the certification would be 
the same as those required under the 
related section 202/8 program 
regulations. A provision reflecting the 
fact that management contracts between 
the Borrower and the Sponsor (or the 
Sponsor’s nonprofit affiliate) are not 
prohibited would be included at 
§ 885.800(b). This provision is included 
in the definition of “Sponsor” in the 
current program regulation. 

e. Evidence of nonprofit status. In 
order to determine whether the 
Borrower and Sponsor are eligible for 
participation in the section 202 program, 
the proposed regulation would require 
the Borrower and Sponsor to provide 
evidence of their nonprofit status. 
Section § 885.710(b)(12)(ii) would require 
a Sponsor to demonstrate that (1) It has 
an effective tax exemption from the 
Internal Revenue Service; (2) is a 
nonprofit organization organized in the 
Commonwealth of Puerto Rico; or (3) is 

a nonprofit consumer cooperative that is 
exempt from taxation under State law, 
has never been liable for the payment of 
Federal income taxes, and does not pay 
patronage dividends. 

Consistent with the new provisions 
permitting deferral of formation of the 
Borrower, the proposed rule would 
require a Borrower to submit evidence 
of its nonprofit status when it submits 
the request for determination of 
Borrower eligibility. (See proposed 
§ 885.800(b).) The proposed rule would 
permit the Borrower to demonstrate that 
it has applied for (rather than received) 
an income tax exemption under section 
501(c) (3) or (4) before the request for 
determination of Borrower eligibility is 
filed. The tax exemption ruling, 
however, must be submitted before 
initial closing as required under 
§ 885.815(c). 

f. Experience of the Sponsor, 
including experience with minority 
business enterprises. Consistent with 
the Department’s commitment to 
encourage participation by minority 
business enterprises in HUD programs, 
under proposed § 885.710(b)(15) a 
Sponsor would be required to include a 
description of its involvement in 
programs or in the provision of services 
that demonstrate the Sponsor's 
management experience, including a 
description of the Sponsor's experience, 
in contracting with minority business 
enterprises or minority groups. 

g. Financial data. To assist the 
Department in determining the financial 
capabilities of applicants for section 202 


fund reservations, proposed 
§ 885.710(b){19) would require the 
submission of evidence of the Sponsor's 
financial ability and willingness to 
ensure the establishment and long-term 
operation of the project and to fund the 
minimum capital investment described 
at § 885.810(i). including balance sheets 
and statements of income and expenses 
for the past three years the Sponsor has 
operated. 

h. Intergovernmental review. The 
proposed rule would also modify HUD’s 
procedures for compliance with 
Executive Order No. 12372, 
Intergovernmental Review of Federal 
Programs. The related section 202/8 
regulations state that HUD will submit, 
or require the applicant to submit, the 
application to the State’s single point of 
contact (SPOC) for review under 24 CFR 
Part 52. The proposed rule for section 
202 housing for handicapped families 
would require the Sponsor, rather than 
HUD, to submit the application to the 
SPOC. HUD believes that this change 
will expedite the intergovernmental 
review process. These changes are 
incorporated in proposed 

5 885.710(b)(21). 

i. Intermediate care facilities serving 
the mentally retarded or 
developmentally disabled. To ensure 
that intermediate care facilities are 
eligible for assistance and will be 
feasible, the proposed rule at 

5 885.710(b)(4) would require Sponsors 
of such projects to demonstrate that the 
proposed project will primarily provide 
housing rather than medical facilities, is 
or will be licensed by appropriate State 
agencies, and will receive funding for a 
rent contribution and the cost of 
intermediate care from sources other 
than HUD. 

IV. Program Requirements 
A. Minimum Design Standards 

One of the major problems preventing 
the development of housing for 
handicapped families under the section 
202/8 program was the requirement that 
HUD conduct a detailed cost 
containment review of all projects. This 
cost containment review was conducted 
even where a project fell within 
applicable limitations on loan amounts. 
These detailed reviews often delayed 
the construction of housing for 
handicapped families and, in many 
cases, unduly limited the flexibility of 
the project design. 

To remedy this problem, the proposed 
program would eliminate HUD’s 
detailed cost containment reviews. Cost 
containment would be achieved through 
the establishment of development cost 
limits for projects and the application of 


certain cost containment and modest 
design standards applicable to all 
projects. These standards identify 
specific items that HUD will not 
ordinarily fund with direct loan 
proceeds. HUD’s cost containment 
review under the proposed rule would 
be limited to determining whether the 
project falls within the development cost 
limits and meets the specified cost 
containment and modest design 
standards. 

At the same time, to assure that 
projects provide an acceptable 
environment for handicapped residents, 
minimum standards for all projects 
would be established. These include 
minimum property standards, 
accessibility requirements, project size 
limitations, facility prohibitions, etc. 
These minimum standards would give 
Borrowers the flexibility to design 
projects appropriate to their location 
and occupancy group within broadly 
defined parameters. 

The applicable minimum design 
standards and cost containment and 
modest design standards are discussed 
below. The maximum development cost 
limits are discussed at section VLD., 
below. 

1. Project standards. Section 885.717 
addresses project standards. The rule 
would require all projects to comply 
with HUD’s minimum property 
standards; would prescribe accessibility 
requirements for all projects; and would 
announce minimum design requirements 
applicable to group homes. The group 
home design requirements address such 
matters as the minimum amount of 
prorated space for each resident, 
minimum space per resident in shared 
bedrooms and single occupancy rooms, 
and bathroom requirements. These 
standards are based upon HUD’s 
experience with the development of 
group homes under the section 202/8 
program, a review of available 
publications and a survey of group home 
standards established by 22 States and 
submitted to the Department of Health 
and Human Services in connection with 
their implementation of the Keyes 
Amendment to the Social Security Act 
of 1976. 

2. Project size limitations. The 
proposed rule would include limitations 
on project size at § 885.720. With the 
exception of the limitation on the 
number of residents in independent 
living complexes for developmentally 
disabled or physically handicapped 
individuals—which has been reduced 
from 40 to 24 units, the proposed 
limitations have regularly been 
incorporated in past years’ 
announcements of fund availability for 
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the section 202/8 program (see 1987 
NOFA). The limitations reflect HUD’s 
policy of encouraging housing that 
provides for the integration of the 
nonelderly handicapped in the 
community among the nonhandicapped 
of all ages. 

The proposed rule would impose the 
following limitations: (1) Group homes 
may not serve more than 15 persons on 
one site; (2) independent living 
complexes for chronically mentally ill 
individuals may not serve more than 20 
persons on one site; and (3) independent 
living complexes for handicapped 
families in developmentally disabled or 
physically handicapped occupancy 
categories may not have more than 24 
units on one site. As a related matter, 
the proposed rule would also add 
definitions of group home ( i.e., a single 
family residential structure designed or 
adapted for occupancy by nonelderly 
handicapped individuals) and for 
independent living complex [i.e., a 
project designed for occupancy by 
nonelderly handicapped families in 
separate dwelling units where each 
dwelling unit includes a kitchen and a 
bath). 

Additionally, under the proposed rule 
HUD may establish a smaller number of 
units or residents as a maximum that 
may be proposed under an application. 
The limitation would vary from year to 
year and would be based on the amount 
of loan fund authority appropriated for 
the fiscal year. The purpose of this 
requirement is to permit HUD to provide 
an equitable distribution of the limited 
number of units that may be funded 
each year. The annual announcement of 
fund availability issued under S 885.705 
would announce this limitation. 

3. Cost containment and modest 
design standards. The proposed rule 
would address cost containment and 
modest design standards at § 885.725. In 
general, this provision codifies basic 
requirements that have been imposed 
upon section 202/8 applicants in past 
years. Some of the requirements reflect 
statutory provisions that were added by 
the Housing and Urban Rural Recovery 
Act of 1983 (1983 Act). The requirements 
are discussed below. 

a. Restrictions on amenities. Proposed 
8 885.725(a) contains the general 
requirement that housing assisted under 
Subpart G must be modest in design and 
that amenities must be limited to those 
amenities, as determined by HUD, that 
are generally provided in unassisted 
decent, safe, and sanitary housing for 
lower income families in the market 
area. The proposed section lists specific 
prohibited amenities. (The list is based 
on HUD Handbook 4571.1 REV-2, 
Paragraph l-5h.) 


b. Unit sizes. Proposed 8 885.725(b) 
states that HUD will establish 
limitations on the size of units [i.e., floor 
space) and the number of bathrooms 
that may be included in various sizes of 
units in independent living complexes. 
HUD intends to continue applying the 
standards currently in effect (e.g., 415 
square feet of rentable space and one 
bathroom in a 0-bedroom unit; 1,150 
square feet and two bathrooms in a 4- 
bedroom unit). (These standards are 
published in Handbook 4571-1 Rev. 2.) 

c. Special spaces and 
accommodations. Section 885.725(c) 
would limit the costs of construction of 
special spaces and accommodations to 
ten percent of the total cost of 
construction. This section would also 
list the spaces and accommodations that 
are subject to this limitation. These 
limitations are based on requirements 
that have been imposed in recent 
announcements of fund availability and 
in the section 202 handbook. 

d. Exceptions. Section 202(m), as 
added by the 1983 Act, provides: 

Nothing in this section authorizes the 
Secretary to prohibit any Sponsor from 
voluntarily providing funds from other 
sources for amenities and other features of 
appropriate design and construction suitable 
for inclusion in such project if the cost of 
such amenities is (1) not financed by the loan 
and (2) not taken into account in determining 
the amount of Federal subsidy or of the rent 
contribution of tenants. 

Proposed 8 885.725(d)(1) would 
implement section 202(m). Under this 
section, HUD would approve projects 
with amenities and features that do not 
comply with HUD's cost containment 
and modest design standards. Such 
projects will be approved if the Sponsor 
demonstrates that it is willing and able 
to contribute the incremental 
development cost and operating costs 
associated with the nonconforming 
items. To ensure that the additional 
costs are not included in the loan 
amount or taken into account when 
determining the amount of the Federal 
subsidy or the rent contribution of the 
tenants, a mortgage amount limitation 
would be added at 8 885.810(b). The 
limitation would restrict the amount of 
loan financing to the total development 
cost, less the incremental development 
cost and capitalized incremental 
operating costs associated with 
additional amenities and design features 
approved by HUD under 8 885.725(d)(1). 

Proposed 8 885.725(d)(2) would 
provide an additional exception to the 
cost containment and modest design 
standards if: The proposed project 
involves substantial rehabilitation or 
acquisition with or without moderate 
rehabilitation; the additional amenities 


or design features were incorporated 
into the existing structure before the 
submission of die application; and the 
total development cost of the project 
with the additional amenities or design 
features does not exceed the cost limits 
described in 8 885.810. 

4. Prohibited facilities. Section 885.727 
would list the facilities that are 
prohibited in all projects in order to 
assure that the residential nature of the 
housing is maintained. These include 
commercial spaces, infirmaries, nursing 
stations, spaces dedicated to the 
delivery of medical treatment or 
physical therapy, padded rooms, or 
space for respite care or sheltered 
workshops. The project facilities may 
not include office space, except for that 
to be used exclusively for project 
administration. 

B. Other Program Requirements 

1. Site and neighborhood standards. 
The proposed rule at 8 885.730(a) would 
state that site and neighborhood 
standards contained in 8 885.206 (aJ-0 1 ) 
and (j) (new construction projects) or 

§ 881.206 (a)-(g) and (i) (rehabilitation 
projects) apply to projects under 
Subpart G. These site and neighborhood 
standards are currently applied to 
section 202 housing developed under 
Subparts B through D. 

The proposed rule would also require 
that all projects must be located in 
neighborhoods where other family 
housing is located. Projects may not be 
located adjacent to certain facilities 
(schools or day care centers for 
handicapped persons, workshops, 
medical facilities or other housing 
primarily serving handicapped 
individuals) or in areas where such 
facilities are concentrated. Projects 
would, however, be permitted to be 
located adjacent to other housing 
primarily serving handicapped persons 
if the projects together do not exceed the 
project size limitations of 8 885.720(a). 

2. Prohibited relationships. The 
existing regulations under Subparts B 
through D contain several provisions 
addressing conflicts of interest and 
other impermissible relationships. The 
proposed rule would consolidate, in 

8 885.735, prohibitions currently 
contained in the definitions of Borrower 
and Sponsor in 8 885.5 that state that no 
officer, director, trustee, member, 
shareholder or authorized 
representative of the Borrower or officer 
or director of the Sponsor is permitted to 
have a financial interest in described 
contracts; state that no part of the net 
earnings of the Sponsor or Borrower 
may inure to the benefit of any private 
shareholder, contributor, or individual; 
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and state that the Borrower and the 
Sponsor may not be under the direction 
or control of persons or entities seeking 
to derive profit or gain from the 
Borrower or Sponsor. 

Proposed S 885.735(d) would contain 
new prohibition stating that a person or 
an entity (including an affiliated entity) 
may not provide services to a project in 
more than one of the following 
capacities: Attorney, architect, 
contractor, housing consultant, 
management agent or seller of the site 
for the project. The provision, however, 
would permit a person or an entity to 
serve as both the management agent 
and the housing consultant 

3. Other Federal requirements. 

Section 885.740 of the proposed rule 
would consolidate references to 
nondiscrimination and equal 
opportunity requirements, 
environmental requirements, 
requirements regarding flood areas and 
flood insurance, labor standards, 
relocation assistance requirements, 
lead-based paint, and requirements for 
intergovernmental review. As required 
under section 182(b)(3) of the Act the 
applicability of the Davis-Bacon 
provisions has been limited to projects 
designed for dwelling use by 12 or more 
families. 

The Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. 4821^*8) 
(LBPPP Act) does not apply to housing 
for handicapped families except for any 
dwelling (other than a zero-bedroom 
dwelling unit) in such housing which 
was constructed or substantially 
rehabilitated before 1978 and in which 
any child who is less than seven years 
of age resides or is expected to reside. 
Since handicapped families with 
children may reside in projects assisted 
under Subpart G, and since projects 
other than new construction may 
involve housing constructed or 
substantially rehabilitated before 1978, 
the proposed rule provides that the 
requirements of the LBPPP Act and 
HUD’S implementing regulations at 24 
CFR Part 35 apply to covered dwellings. 

In accordance with 24 CFR 35.24(b)(4), 
the proposed rule imposes procedures 
for the elimination of lead-based paint 
hazards that supersede the requirements 
of 24 CFR Part 35. Subpart C. These 
requirements reflect the Section 8 
Existing Housing regulations (24 CFR 
882.109) published in the Federal 
Register on January 15,1987, (52 FR 
1876,1893-94), as amended on June 8, 
1988 (53 FR 20790). The rule includes: 
Requirements for initial inspections of 
buildings constructed before 1978; 
abatement of defective paint on 
applicable surfaces; testing for lead- 
based paint on chewable surfaces where 


the structure is occupied by a child 
under the age of seven who has an 
elevated blood level; tenant protection 
during abatement; and recordkeeping 
requirements. 

V. Selection of Applications 

A. Review of Applications for Fund 
Reservation 

Section 885.750 would describe the 
process for the review and selection of 
applications for fund reservation. Under 
the proposed process there would no 
longer be an initial screening of 
applications. Each of the steps of the 
process are discussed below. 

1. Preliminary evaluation. The 
provisions governing the preliminary 
evaluation of applications are set forth 
in proposed $ 885.750(a). Initially, HUD 
would determine if the application was 
received at the appropriate address and 
within the time period specified in the 
invitation, and is complete. Under the 
section 202/8 regulations (5 885.220(b)), 
applicants submitting incomplete 
applications are given 10 days to 
provide additional information. While 
HUD will continue a policy of requesting 
clarifications from Sponsors when 
needed to evaluate the application, the 
Department believes that it is 
inappropriate to provide Sponsors with 
an opportunity following the submission 
of the application to add missing 
documents to the application or 
otherwise to overcome defects in the 
original submission. 

Under the preliminary review, HUD 
would also screen each application to 
determine if it meets the following 
minimum eligibility requirements: 

—The Sponsor must be eligible to 
participate in the program. 

—The proposed facilities and 
proposed occupancy requirements must 
be eligible under the program. 

—The application must include a 
supportive services plan meeting the 
requirements set forth in 5 885.710(b)(6). 

HUD would notify Sponsors of 
unapprovable applications following the 
preliminary evaluation of all 
applications. 

2. Technical review processing. 
Following preliminary review. HUD 
would perform a technical review of 
each application that is found to be 
acceptable under the preliminary 
review. HUD would review each 
application to determine whether 

—The Sponsor demonstrated financial 
and management capability to carry the 
project through to completion. 

—The Sponsor has previous 
experience in the development or 
operation of housing, medical, or other 
facilities, or experience in the provision 


of services to handicapped individuals 
meeting the project occupany 
requirements. 

—The Sponsor has made a 
commitment and will be able to provide 
preliminary development costs and the 
minimum capital investment 

—The application demonstrates that 
the proposed housing is appropriate for 
handicapped individuals meeting the 
project occupancy requirements, and 
indicates that the project is likely to 
comply with applicable project 
standards, project size limitations, 
modest design and cost containment 
requirements, and facility prohibitions. 

—The locality (or the site, if the 
Sponsor submitted site specific 
evidence) is likely to meet the site and 
neighborhood standards. If the Sponsor 
submits site specific information with its 
application, HUD would determine if the 
site is acceptable under S 885.780 (see 
discussion below). If HUD determines 
the site is unacceptable, however, the 
application would be processed as if no 
site specific information was submitted. 

—The Sponsor has submitted a 
service plan description that i6 directed 
to the needs of handicapped individuals 
meeting the project occupancy 
requirements, and that demonstrates the 
Sponsor's ability to provide or assure 
the provision of supportive services to 
such individuals. In reviewing the 
service plan description, HUD will invite 
comments from State agencies serving 
the proposed occupancy group. 

—The proposed project does not 
conflict with State or local plans and 
policies governing the development and 
operation of facilities to serve 
handicapped individuals. 

—There is evidence of effective 
demand for the proposed project. 

—The Sponsor is in compliance with 
nondiscrimination and equal 
opportunity requirements. 

—The application is otherwise 
responsive to the invitation for 
applications and the requirements of 
Part 885. 

During technical review processing. 
HUD would also review any comments 
received from the State single point of 
contact and determine if the proposed 
project is located in a locality that is 
acceptable under flood hazard and flood 
insurance requirements. 

3. Ranking. Section 885.750(c) of the 
proposed rule provides that HUD will 
assign a rating to each application that 
is found to be approvable following 
technical review and would rank all 
applications in order of their assigned 
ratings within each allocation area. 

In assigning rating points, HUD tvould 
assess the extent to which the Sponsor 
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has demonstrated, relative to other 
proposals: 

—Its capacity and commitment to 
assist the Borrower to carry the project 
through to long-term operation. 

—Its ability and commitment to 
provide the financial resources to the 
Borrower to establish and ensure the 
long-term operation of the proposed 
project 

—The need in the locality for a project 
serving handicapped individuals 
meeting the proposed project occupancy 
requirements. 

—Support for the proposed project 
from the local community, including 
State and local organizations familiar 
with the needs of handicapped 
individuals meeting the proposed project 
occupancy requirements. 

—The Sponsor’s ability to provide or 
facilitate the provision of proposed 
supportive services to handicapped 
individuals meeting the proposed project 
occupancy requirements. 

HUD would also assess the degree to 
which the application supports minority 
enterprise, involves a small research or 
demonstration project, or provides an 
innovative housing program or 
alternative method of meeting lower 
income housing need. 

In order to encourage applicants to 
obtain site control and to present site 
specific evidence at the earliest possible 
time, the proposed rule would permit 
HUD to assign additional rating points 
to applications that include satisfactory 
evidence of an approvable site. If HUD 
assigns these additional rating points, 
the announcement of fund availability 
will include the maximum number of 
points that will be awarded under this 
factor. 

4. Selection. Following ranking, HUD 
would select applications in the 
descending order of funding priority that 
approximates the loan authority 
provided to the allocation area. If the 
amount of loan authority allocated to an 
area exceeds the amount necessary to 
fund all approvable applications, the 
Department would transfer the unused 
loan authority from the area to another 
area or area in which there i 9 
insufficient loan authority for all 
approvable applications. 

After the selection of applications that 
can be funded with the allocated loan 
authority. HUD may select unfunded, 
but otherwise approvable, applications 
for funding from available amounts in 
the Headquarters Reserve. Since the 
special needs factors used in making 
selections from the Headquarters 
Reserve under section 213(d)(4) of the 
Housing and Community Development 
Act of 1974 include support for the needs 
of the handicapped, all approvable 


applications would be eligible for 
funding from the Reserve. 

Following completion of the selection 
process, HUD would notify the Sponsors 
of applications that are not approvable 
as a result of technical review 
processing and the Sponsors of 
applications that were approvable but 
were not selected for funding. The 
notification would be in writing and 
would explain the reasons for HUD’s 
action. 

B. Approval of Applications 

Under ( 885.755, a Sponsor whose 
application is approved would be issued 
a notice of section 202 fund reservation 
that states the amount of the loan 
reservation and the amount of project 
assistance reserved for the project. 
Under the proposed rule, the amount of 
the loan reservation would be based on 
the development cost limit computed 
under § 885.810(c) (see section VI.D.l., 
below). The amount of project 
assistance reserved for the project 
would be an amount equal to the sum of 
the operating cost standard applicable 
to the project (see section VI.B.l., below) 
plus the annual debt service on the 
amount of the section 202 loan 
reservation. The debt service on the 
amount of the loan reservation would be 
computed using the annual rate of 
interest (described under 5 885.810(g)(1)) 
in effect on the date that the notice was 
issued. 

The notice would also include the 
number and mix of units approved for 
an independent living complex (or 
number of residential spaces approved 
for a group home); the approved project 
occupancy requirements; the deadlines 
for Sponsor acceptance of the 
reservation, the submission of site 
information, the submission of a request 
for direct loan processing; and other 
guidance. If the Sponsor did not submit 
site information with the application, 
generally the date for submission of site 
information will be 80 days from the 
issuance of the notice of fund 
reservation. 

Proposed 5 885.755 would also 
address the withdrawal of the approval 
of the application if the Sponsor does 
not accept the notification by the 
specified date; the transfer of the fund 
reservation upon the formation of the 
Borrower, the restriction of use of the 
fund reservation to the approved 
project; and amendments of the fund 
reservation. 

C. Duration of Section 202 Fund 
Reservation 

1. Extension and cancellation of fund 
reservation. The duration of the initial 


fund reservation under the proposed 
rule would be 18 months. 

Under related regulations for the 
section 202/8 program (see § 885.230), 
the field office, subject to the approval 
of the Assistant Secretary, is permitted 
to cancel a fund reservation at any time 
if it can be established that the 
Borrower is not making satisfactory 
progress toward the start of 
construction, rehabilitation, or 
acquisition. The field office is required 
to cancel a fund reservation if 
construction is not begun within 18 
months after the issuance of the fund 
reservation, but may extend this time 
period for up to 9ix additional months. 

The proposed rule for the section 202 
program for housing for handicapped 
families adopts these cancellation 
provisions with one revision. HUD ha9 
found that many Borrowers are not able 
to start construction, rehabilitation or 
acquisition within the 24-month period 
permitted under the related regulations 
for reasons beyond the Department’s or 
the Borrower’s control (For example, 
such activities are often delayed by 
litigation involving the Borrower or the 
Department, by local opposition to a 
project or by a lack of cooperation from 
local governments.) To ensure that such 
projects are not prematurely terminated, 
the proposed rule adds a provision 
permitting HUD to extend the 24 month 
peroid to up to 36 months. 

2. Notification procedures. Section 
202(n) of the Housing Act of 1959 (as 
added by section 161(e) of the 1987 Act) 
provides that the Secretary shall notify 
the project sponsor not less than 30 days 
prior to cancelling any loan authority 
provided under section 202. During the 
30-day period following the receipt of 
the notice, the Sponsor is permitted to 
appeal the proposed cancellation of loan 
authority. The appeal, including review 
by the Secretary, must be completed not 
later than 45 days after the appeal is 
filed. 

The proposed rule would add 
procedures for the appeal of the 
cancellation of loan authority at 
§ 885.770(b). The rule would provide that 
if HUD determines that a fund 
reservation must be cancelled, the field 
office must mail a notice of loan 
cancellation to the Borrower by certified 
mail, return receipt requested. The 
notice of cancellation would describe 
the reasons for the cancellation of the 
loan authority, would advise the 
Borrower that it may file an appeal 
within 30 days of the receipt of the 
notice, and would state that failure to 
file an appeal will result in the 
cancellation of the fund reservation 
upon the expiration of the 30-day period. 
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If the Borrower files a timely appeal, 
HUD headquarters would review the 
appeal and would issue a decision 
within 45 days of the receipt of the 
appeal. The standard for approval of the 
appeal under this proposed section is 
the same as that prescribed for the 
extension of the fund reservation [i.e., 
the Borrower must demonstrate that it is 
making satisfactory progress under an 
established timetable toward the start of 
construction, rehabilitation or 
acquisition with or without substantial 
rehabilitation). The rule states that HUD 
would provide a written notification to 
the Borrower of its determination on the 
appeal. If the appeal is granted, the 
notification would include the duration 
of the extended fund reservation. 

V7. Direct Loan Processing Procedures 
A. Site Approval 

As discussed above, the application 
would identify the locality in which the 
proposed project will be developed. 
While Sponsors would be encouraged to 
provide site information as soon as 
possible and HUD may offer incentives 
to Sponsors that expeditiously provide 
such information, specific site 
information would not be required until 
after the issuance of the notice of fund 
reservation. Site approval must be 
obtained before the Borrower applies for 
the conditional commitment under 
§ 885.800(c). 

Section 885.780(a) prescribes the 
information that must be submitted for 
site approval, including: A map showing 
the location of the site and the racial 
composition of the neighborhood; 
evidence of compliance with local 
zoning ordinances and regulations; 
information concerning the 
displacement of site occupants; and 
evidence of HAP compliance. HUD 
would review this information to 
determine whether the site meets the 
site and neighborhood standards of 
§885.730; the development of the site is 
permissible under applicable zoning 
ordiances and regulations (or will be 
permissible before the receipt of the 
commitment for direct loan financing); 
and the proposed relocation is feasible 
and necessary relocation payments will 
be funded from sources other than 
section 202 loan proceeds. In addition, 
HUD would forward a notification to the 
chief executive officer of the unit of 
general government for the purpose of 
determining whether the proposed site is 
approvable under section 213 of the 
Housing and Community Development 
Act of 1974, would conduct an 
environmental review of the site in 
accordance with the National 
Environmental Policy Act of 1969, the 


related authorities cited in 24 CFR Part 
50 and the Coastal Barriers Resources 
Act of 1982 (16 U.S.C. 3601), and would 
review the site to ensure that flood 
hazard and flood insurance 
requirements are met. 

Following HUD's review of the site, 
HUD would issue a notice approving or 
disapproving the proposed site. If HUD 
determines that a site is not approvable, 
HUD would notify the Sponsor of the 
reasons for the disapproval. The 
Sponsor may, consistent with its 
application file under § 885.710, obtain a 
new site and resubmit a request for site 
approval. 

B. Request for Direct Loan Processing 

Following site approval, a Borrower 
established by the Sponsor must submit 
a request for direct loan processing 
(including the request for determination 
of Borrower eligibility discussed at 
section III.C.l., above). There are two 
stages to direct loan processing, the 
conditional commitment and the firm 
commitment. 

1. Conditional commitment 
processing. During the conditional 
commitment stage, HUD would evaluate 
the request for determination of 
Borrower’s eligibility, would determine 
the amount of the initial contract rents 
and any initial utility allowances to be 
provided in independent living 
complexes; would review the site and 
project design; would evaluate the 
overall financial feasibility of the 
project; and would review the 
Borrower’s affirmative fair housing 
marketing plan. 

(a) Initial contract rents and initial 
utility allowances. Under § 885.800(c)(2), 
the amount of the initial contract rents 
plus any utility allowances may not 
exceed the reasonable costs of operating 
a project plus the debt service on the 
amount of the section 202 loan (see 
section 202(h)(4)(B) of the Act). 

To estimate the reasonable costs of 
operating a section 202 project for 
handicapped families, the proposed rule 
at § 885.807 provides for the 
establishment of operating cost 
standards. These operating cost 
standards would be based on the 
average annual operating cost of 
comparable housing for handicapped 
families in each field office jurisdiction. 
The operating cost standards would be 
developed for group homes based on the 
number of residents, and for 
independent living complexes based on 
the number of units. HUD would adjust 
the operating cost standard applicable 
to an approved project to reflect the 
additional operating costs necessary to 
serve handicapped individuals meeting 
the project occupancy requirements, and 


to reflect differences in costs based 
upon project location within the field 
office jurisdiction. Operating costs 
included in the standard would be 
administrative expenses (including 
salary and management expenses 
related to the provision of shelter); 
maintenance expenses (including 
routine and minor repairs and 
groundskeeping); security expenses; 
utility expenses (excluding telephone 
service for families); and allowances for 
reserves. As required by statute, 
operating costs do not include the costs 
of providing or obtaining the provision 
of the assured range of services 
described in the supportive service 
description, such as expenses for 
administering or managing the provision 
of such services. 

The operating cost standards are used 
as guidelines to evaluate the 
reasonableness of the proposed 
operating costs of the project. Operating 
costs for a project in excess of the 
operating cost standard (as adjusted) 
may be approved if HUD determines 
that the Borrower has demonstrated that 
the costs are reasonable and necessary 
costs of operating the project. 

Under the proposed rule, HUD would 
establish utility allowances for 
independent living complexes if the cost 
of utilities (excluding telephones) and 
other housing services are not included 
in the initial contract rent. The utility 
allowance would be based upon the 
monthly cost of a reasonable 
consumption of utilities and other 
services for the unit by an energy 
conservative household of modest 
circumstances, consistent with the 
requirements of a safe, sanitary and 
healthful living environment 

The amount of the debt service would 
be based on the amount of the section 
202 loan reservation (as computed in 
accordance with the development cost 
limits described in § 885.810(c)). The rate 
of interest would be the optional interest 
rate (if requested by the Borrower) or 
the annual interest rate computed under 
§ 885.810(f). 

(b) Site and design information. At the 
conditional commitment stage, HUD 
would establish land value, review the 
site to determine whether the Borrower 
has site control, and review the project 
design to determine whether it will 
comply with the project standards, the 
project size limitations, the modest 
design and cost containment standards, 
and facility prohibitions applicable to 
the program. To enable HUD to make 
these determinations, the proposed rule 
would require the Borrower to submit 
described information with the request 
for conditional commitment processing. 
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2. Firm commitment processing. At 
the Firm commitment stage. HUD would 
review final plans and specifications, 
cost estimates, and HUD’s findings 
under the conditional commitment stage. 
Generally, Borrowers would be required 
to submit a request for conditional 
commitment followed by a request for 
firm commitment However, HUD may 
permit the Borrower to submit a request 
for firm commitment without previous 
conditional commitment processing (e.g.. 
a project involving acquisition with or 
without rehabilitation or a construction 
project utilizing a design that has been 
previously submitted to, and approved 
by. HUD). 

C. Approval of Requests for Direct Loan 
Processing 

Proposed § 885.005 states that HUD 
would review the request for direct loan 
financing (including the request for 
Borrower eligibility) and notify the 
Borrower of approval or disapproval. 
Paragraph (a) describes the contents of 
the conditional commitment notification. 
Paragraph (b) describes the contents of 
the Firm commitment notification. 

D. Amount of Financing 

Proposed § 885.810 would govern the 
amount of section 202 loan for housing 
for handicapped families. Under 
paragraph (a) of this section, the amount 
of financing approved for section 202 
housing for handicapped families is 
Limited to the lesser of the estimated 
development cost and the development 
cost limiL 

1. Development cost limitations . 
Section 202(i)(l) of the Housing Act of 
1959 requires HUD, in establishing per 
unit cost limits for the section 202 
program, to take into account design 
features necessary to meet the needs of 
elderly or handicapped residents, and 
requires the limits to reflect the cost of 
providing those features. The provision 
also requires HUD to adjust the unit cost 
limits to reflect changes in the general 
level of construction cost 

Section 426 of the 1987 Act increased 
the per unit mortgage limits for HUD’s 
multifamily mortgage insurance 
programs, including the limits under 
section 221(d)(3) of the National Housing 
Act. The Conference Report on the 1987 
Act (H. Rep. No. 426,100th. Cong., 1st 
Sess. 218 (1987)) expressed the 
Conferees* intent that HUD “raise the 
mortgage limits for Section 202 projects 
to levels commensurate with the new 
limits established in [section 428(d)] for 
Section 221(d)(3)**. On March 18.1988 
(53 FR 8874) HUD published a final rule 
revising the per unit loan limitations for 
the section 202/8 program. In making 
this revision the Department found that 


the section 221(d)(3) per unit mortgage 
limits met the requirements of section 
202(i)(l) of the AcL 

Today's proposed rule would also 
establish development cost limitations 
for section 202 independent living 
complexes for handicapped families 
based upon the section 221(d)(3) limits. 
This development cost limitation would 
apply to the total development cost of 
the property or project attributable to 
dwelling use (less the costs associated 
with excess amenities and design 
features). 

The section 221(d)(3) per unit 
mortgage limits upon which the 
development cost limits for independent 
living complexes are based were created 
to reflect the costs of multifamily 
projects. Croup homes, on the other 
hand, are basically single family 
residential structures designed or 
adapted for occupancy by nonelderly 
handicapped individuals. Accordingly, 
HUD does not believe that development 
cost limits for such projects should be 
based on the multifamily project cost 
limits. Instead, the proposed rule 
provides that HUD would periodically 
establish cost limits for group homes by 
publishing a notice of the cost limits in 
the Federal Register. The cost limits 
would reflect those reasonable and 
necessary costs of developing a project 
of the size that will accommodate the 
specified number of residents and that 
would comply with HUD minimum 
property standards, the minimum square 
footage requirements, the bathroom and 
recreational area requirements for group 
homes, cost containment and modest 
design standards, and other design 
requirements applicable to group homes 
under Subpart G. To develop the cost 
limits for group homes, HUD would use 
commercially available cost indices and 
construction cost data for recently 
completed group homes. 

The proposed rule would permit HUD 
to adjust the base development cost 
limit for independent living complexes 
and group homes. Adjustments include: 

—The application of high cost 
percentages that are reviewed annually 
to assure that the development cost limit 
will reflect changes in construction 
costs. The high cost area adjustment is 
limited to an increased of 110 percent of 
the base unit cost in a geographic area, 
and an increase of 140 percent on a 
project-by-project basis. 

—The application of additional 
adjustments of up to 50 percent over the 
high cost area adjustment in Alaska, 
Guam and Hawaii to reflect high 
construction cost in these areas. 

2. Maximum loan limiL In addition to 
the development cost limits discussed 
above, the proposed rule would limit the 


amount of the section 202 loan to the 
total estimated development cost of the 
project as determined by HUD. If the 
Borrower will provide excess amenities 
or design features under $ 885.725(d)(1), 
the incremental development cost and 
capitalized operating costs associated 
with the excess amenities and design 
features would be subtracted from the 
total development cost. 

HUD is concerned that the two 
limitations on the loan amount would 
offer Borrowers no incentive to control 
costs. l.e. t without additional 
requirements. Borrowers would be 
encouraged to incur total development 
costs up to the maximum development 
cost limit described above. Therefore 
the Department invites comment on 
ways to encourage Borrowers to contain 
total development costs to the maximum 
extent possible. For example. Sponsors 
might be offered bonus points on future 
applications when a project is 
developed for less than the applicable 
development cost limit. Another 
alternative might be to permit Borrowers 
to retain in a development contingency 
account some portion of the savings 
when the total development cost is less 
than the development cost limit Such 
funds could be used only for eligible 
development purposes as determined by 
HUD. (These purposes could include 
such items as the cost of movables 
necessary to the basic operation of the 
project.) 

3. Rehabilitation projects and 
leaseholds. The proposed rule would 
also include limitations on the loan 
amount for rehabilitation projects and 
loans secured by a leasehold estate that 
reflect requirements contained in the 
related section 202/8 program. 

E. Terms of the Loan 

1. Loan interest rate. In addition to 
provisions addressing housing for 
handicapped families, the 1987 Act 
revised the formula for the calculation of 
the section 202 loan interest rate, set a 
ceiling of 9.25 percent on all section 202 
loans, and provided the Borrower with 
an option to have loan interest rate 
calculations based on the date that the 
request for conditional or firm 
commitment is submitted, rather than on 
the date that the loan is made. (See 
section 161 of the 1987 Act.) On June 1. 
1988 (53 FR 19899) HUD published an 
interim rule in FR-2477 which amended 
the section 202/8 program to incorporate 
the interest rate provisions. These same 
provisions are incorporated in the 
proposed rule at § 885.810(f) and (g), 
(Miscellaneous loan interest rate 
provisions are also contained in 
§ 885.800 and 885.805.) 
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2. Miscellaneous. The proposed rule at 
§ 885.810 (h) and (i) would adopt the 
provisions for security for loans and 
minimum capital investment currently 
contained in the related section 202/8 
program at § 885.410 (i) and (j). 

F. Other Direct Loan Processing 
Procedures 

Subpart G would contain provisions 
governing: Prepayment of loans and the 
assignment or transfer of physical or 
financial assets (j 885.812), 
requirements prior to initial loan closing 
(§ 885.815), requirements for awarding 
construction contracts (§ 885.816), loan 
disbursement procedures (§ 885.820) and 
completion of project certification 
(5 885.825). These provisions would 
reflect similar provisions governing the 
related section 202/8 program with the 
modifications discussed below: 

1. Requirements for initial loan 
closing. Proposed § 885.815 would 
prescribe the same requirements for 
initial loan closing as required under the 
section 202/8 program (see § 885.415), 
except that the contractor and 
subcontractor certifications concerning 
labor standards (paragraph (p)) have 
been deleted since these forms, formerly 
used in initial closing, have been 
eliminated. 

2. Requirements for the award of 
construction contracts. Under the 
section 202/8 program, Borrowers are 
required to use competitive bidding 
(formal advertising) in selecting a 
construction contractor unless the 
development cost of the project is less 
than $2,000,000, the project rents fail 
within certain limits, or the Sponsor is a 
labor organization. 

Based on its experience under the 
section 202/8 program, HUD has found 
that the development of smaller 
projects, including group homes and 
independent living complexes, is more 
economical and expeditious if 
negotiated, noncompetitive contracts are 
allowed for the selection of the 
contractor. Such contractors are more 
likely to be involved in the development 
of the project in its early stages and, 
thus, are more likely to develop an 
efficient working relationship with all 
members of the development team and 
to have a greater knowledge of project 
design, which enables them to make 
accurate construction cost estimates. 
Based on HUD’s experience, proposed 
§ 885.816 would permit negotiated, 
noncompetitive construction contracts 
for all section 202 projects for 
handicapped families. 

3. Completion of cost certification. 
Section 885.825 contains the 
requirements for final disbursement of 
the loan. This proposed section 


substantially reflects the related section 
202/8 program requirements contained 
in S 885.415, except for simplified cost 
certification provisions. Under the 
proposed rule, HUD would not offer the 
simplified cost certification procedure 
for projects with mortgages of $500,000 
or less. However, HUD would not 
require the Borrower’s certification of 
actual cost to be verified by an 
independent public accountant for 
projects with mortgages of $750,000 or 
less. HUD believes that this procedure 
will expedite the processing of final 
requisitions for disbursement of loan 
proceeds by using uniform procedures 
on all loans, and at the same time would 
save Borrowers the cost of obtaining a 
verification by an independent public 
accountant. 

V77. Project Assistant Contract and 
Project Management 

Section 102 of the 1987 Act substituted 
new subsidy payments for the section 8 
housing assistance payments that were 
provided in connection with housing for 
handicapped families under the section 
202 program. HUD is proposing 
regulations governing the project 
assistance contract and management 
requirements that are based, to the 
maximum extent possible, on the section 
8 requirements currently applicable to 
section 202/8 projects. HUD believes 
that this approach is appropriate 
because: (1) The statute requires the 
continued use of income eligibility and 
tenant rent calculations that are in effect 
in the section 8 program; (2) many 
Sponsors and Borrowers are familiar 
with section 8 requirements; and (3) 

HUD would like to maintain uniformity 
in assisted housing programs as much as 
possible, allowing programmatic 
differences only based on statutory 
requirements and on the needs of the 
handicapped populations served. HUD 
believes that issues of tenant and 
management rights and responsibilities 
and similar cross-cutting aspects should 
be based on consistent rules in all 
programs that provide rental assistance. 

Existing Part 885 does not contain 
regulations governing project 
management or the HAP contract. 
However, regulations codifying existing 
contract and management requirements 
imposed on section 202/8 projects were 
proposed in FR-1701 on December 9. 

1987 (52 FR 46614). Those proposed rules 
were based upon the contract and 
management regulations for section 8 
projects involving new construction (24 
CFR Part 880) and substantial 
rehabilitation (24 CFR Part 881). A final 
rule is pending in FR-1701. To the 
maximum extent possible, HUD has 
used the proposed regulations in FR- 


1761 as the basis for the regulations for 
housing for handicapped families. The 
section-by-section discussion below 
addresses the major provisions of the 
proposal. 

A. Project Assistance Contract (PAC) 
(Sections 885.900 through 885.930) 

1. PAC (Section 885.900). Section 
885.900 would provide a general 
description of the PAC including 
provisions governing contract execution, 
effective date, project assistance 
payments, and utility allowance 
payments. 

2. Term of PAC (Section 885.905). 
Section 202(h)(4)(A) provides that the 
term of the contract for assistance shall 
be 240 months. Accordingly, $ 885.905 
would limit the term of the PAC to 20 
years. If the project is completed in 
stages, the term of the PAC for all stages 
of a project may not exceed 22 years. 

3. Maximum annual commitment and 
project account (Section 885.910). 

Section 885.910 would govern the 
maximum annual commitment under the 
PAC and the establishment and 
maintenance of a project account. In 
accordance with section 202(h)(4)(A), 
this proposed rule would provide that 
the annual contract amount for any 
project shall not exceed the total of the 
initial contract rents and utility 
allowances for ail assisted units in the 
project. 

To ensure that any contract amounts 
not used by a project in any year shall 
remain available to the project until the 
expiration of the contract, as required 
under the statute. § 885.910(b)(1) would 
require HUD to maintain a project 
account established out of the amounts 
by which the maximum annual 
commitment exceeds the amount 
actually paid out under the PAC each 
year. The statute permits the Secretary 
to adjust the annual contract amount if 
the sum of the project income and the 
amount of assistance payments are 
inadequate to provide for reasonable 
project costs. In accordance with these 
provisions, 5 885.910(b)(2) provides “if 
the HUD-approved estimate of required 
annual payments under the contract for 
a fiscal year exceeds the maximum 
annual commitment for that fiscal year 
plus the current balance in the project 
account, HUD will within a reasonable 
time, take such steps authorized by 
section 202(h)(4)(A) as may be 
necessary to assure that payments 
under the PAC will be adequate to cover 
increases in contract rents and 
decreases in tenant income." 

4. Leasing to eligible families (Section 
885.915). Section 202(h)(4)(C) provides 
that the Secretary shall require that. 











Federal Register / Vol. 53, No. 212 / Wednesday, November 2, 1988 / Proposed Rules 


44299 


during the term of each PAC, all units in 
a project must be made available for 
occupancy by lower income families, as 
such term is defined in section 3(b)(2) of 
the United States Housing Act of 1937. 

Section 885.915 would implement this 
requirement. This section would require 
the Borrower to make available for 
occupancy by eligible families the total 
number of units (or residential spaces in 
group homes) for which assistance is 
provided under the PAC. If the Borrower 
is temporarily unable to lease all 
assisted units (or residential spaces in a 
group home) to families that are eligible 
to occupy them, one or more units (or 
residential spaces) may, with the prior 
approval of HUD, be leased to 
“ineligible” families [e.g., to 
handicapped families that cannot meet 
the income eligibility requirements 
under section 3(b)(2) of the United 
States Housing Act of 1937). In addition 
to other sanctions that may be imposed 
on the Borrower for failure to lease to 
eligible families, the proposed rule 
would authorize HUD to reduce the 
number of assisted units (or residential 
spaces) if the Borrower fails to comply 
with these requirements or if HUD 
determines that the inability to lease to 
eligible families is not a temporary 
problem. The proposed rule would 
permit the restoration of any reduction, 
under stated circumstances. 

In addition to the income eligibility 
requirements applicable to section 202 
housing for handicapped families, 
families occupying assisted or 
unassisted units (or residential spaces in 
group homes) in projects must meet the 
definition of handicapped family (see 
S 885.5). In recognition of situations 
where there may be an insufficient 
number of handicapped families 
requesting admission to the project to 
ensure the maintenance of solvent 
operations, the proposed regulation 
would permit HUD to relieve the 
Borrower of the requirement that all 
units in the project (or residential spaces 
in the group home) must be leased to 
handicapped families if: (1) The 
Borrower has made reasonable efforts to 
lease assisted and unassisted units (or 
residential spaces) to eligible families; 

(2) the Borrower has been granted HUD 
approval under paragraph (a) of this 
section for all unoccupied, assisted units 
(or residential spaces); and (3) the 
Borrower is temporarily unable to 
achieve or maintain a level of 
occupancy sufficient to prevent financial 
default and foreclosure under the 
section 202 loan documents. HUD 
approval under this paragraph would be 
of limited duration. HUD may impose 
terms and conditions on this approval 


that are consistent with the program's 
objectives or necessary to protect 
HUD’s interest in the section 202 loan. 
Such terms and conditions may include 
limiting the terms of leases to 
nonhandicapped families to one year or 
less and requiring the Borrower to 
replace these families at the end of their 
lease term with eligible handicapped 
applicants for admission to the project. 
HUD believes that permitting a 
suspension of the eligibility requirement 
might be essential to preserving the 
project for the benefit of the present 
eligible tenants, as well as for 
occupancy by future eligible families. 

To prevent abuses in the 
determination of eligibility of families 
and to ensure necessary supervision, 
HUD will handle each suspension on an 
individual basis, rather than by built-in 
exceptions to the project occupancy 
criteria stated in the regulations. 
Similarly, HUD will limit the duration 
and scope of each suspension to the 
narrowest extent possible to achieve 
needed occupancy and will impose 
other terms and conditions that are 
consistent with the program objectives 
and are necessary to protect HUD’s 
interest in the loan. 

5. PAC administration (Section 
885.920). Section 885.920 would provide 
that HUD is responsible for the 
administration of the PAC. 

6. Default (Section 885.925). Section 
885.925(a) would provide that if the 
Borrower is in default under the PAC. 
HUD will notify the Borrower of the 
actions necessary to cure the default 
and of the remedies to be applied by 
HUD. If the Borrower fails to cure the 
default, HUD would have the right to 
terminate the PAC or take other 
corrective action. In addition, paragraph 
(b) of § 885.925 would notify Borrowers 
that additional provisions governing 
default under the section 202 loan, 
rather than the PAC, are included in the 
regulatory agreement and other loan 
documents [e.g., the note and first 
mortgage or deed of trust). 

7. Notice upon PAC expiration 
(Section 885.930). While Section 202 
does not require the Borrower to notify 
the families of rent increases that may 
occur as a result of the contract's 
expiration (compare section 8(c)(8) of 
the United States Housing Act of 1937), 
the proposed rule would 
administratively impose this same 
requirement on Borrowers. The 
proposed rule would require that the 
PAC provide that the Borrower will, at 
least 90 days before the end of the PAC 
contract term, notify each family 
occupying an assisted unit (or 
residential space in a group home) of 


any increase in the amount that the 
family would be required to pay as a 
result of the expiration. The notice of 
expiration would contain such 
information and would be served in 
such a manner as HUD may prescribe. 

B. Management provisions (Sections 
885.940 through 985) 

1. Responsibilities of borrower 
(Section 885.940). Section 885.940 would 
describe the Borrower's marketing, 
management, maintenance, and fiscal 
responsibilities regarding the project. 
Under paragraph (a), the Borrower’s 
marketing activities would include; (1) 
The commencement of diligent 
marketing activities for 90 days before 
the date of availability for occupancy of 
the group home or the first unit in an 
independent living complex; (2) 
marketing in accordance with the HUD- 
approved affirmative fair housing 
marketing plan and all fair housing and 
equal opportunity requirements; and (3) 
the submission to HUD of a list of 
leased and unleased assisted units (or, 
in the case of a group home, leased and 
unleased residential spaces) on the date 
of PAC execution. 

Paragraph (b) would provide that the 
Borrower is responsible for all 
management functions including tenant 
selection and the admission of tenants, 
reexamination of incomes of families 
occupying assisted units or residential 
spaces, collection of rents, termination 
of tenancy, eviction, and repair and 
maintenance functions. 

Paragraph (c)(1) would permit the 
Borrower to contract with a public or 
private entity for the performance of 
marketing, management and 
maintenance duties. The proposed rule 
would subject all such contracts to the 
provisions governing prohibited 
contractual relationships that were 
added in the interim rule amending 
i 885.5, published April 10,1980 (51 FR 
12308). These prohibitions do not extend 
to management contracts entered into 
by the Borrower with the Sponsor or its 
nonprofit affiliate. Paragraph (c)(2) 
would require the Borrower to promote 
awareness and participation of minority 
and women’s business enterprises in 
contracting and procurement activities, 
consistent with objectives of Executive 
Orders 11625,12432 and 12138. 

Section 885.940(d) would provide for 
the submission of audited financial and 
operating statements by the Borrower GO 
days after the end of each fiscal year of 
project operations and other financial 
statements as HUD may require. These 
financial statements must be audited by 
an independent public accountant 
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Under paragraph (e), the Borrower 
would be required to maintain a project 
fund account in HUD-approved 
depository and to deposit all rents, 
charges, income and revenue arising 
from project operation or ownership to 
this account. Project funds would be 
used for the operation of the project, to 
make required principal and interest 
payments on the Section 202 loan, and 
to make required deposits on the 
replacement reserve account in 
accordance with a HUD-approved 
budget. All funds remaining in the 
account after the end of fiscal year 
would be deposited in the replacement 
reserve account under § 885.945. 

Paragraph (f) would require the 
Borrower to submit such reports as HUD 
may prescribe to demonstrate 
conformance with applicable civil rights 
and equal opportunity requirements. 

2. Replacement reserve (Section 
885.945). Section 885.945 would require 
the Borrower to establish and maintain 
a replacement reserve to aid in funding 
extraordinary repair and replacement of 
capital items. The Borrower would be 
required to make monthly deposits in 
the reserve. The amount of the deposits 
for the initial year of operations would 
be 0.6 percent of the cost of total 
structures (for new construction 
projects), 0.4 percent of the initial 
mortgage amount (for other projects), or 
such higher rates as may be required by 
HUD. This section proposes to adjust 
the amount of the deposit eech year by 
the appropriate annual adjustment 
factor under Part 888; the Department 
invites comment on application of this 
factor or recommendations for more 
suitable methods of adjusting the 
amount of the reserve. All earnings on 
the account would be added to the 
balance of the account. Under existing 
HUD policies, the replacement reserve 
must be held in a HUD-approved 
depository in an interest-bearing 
account. The proposed rule would 
amend this practice to permit the 
Borrower to deposit the funds with HUD 
or in a HUD-approved depository. 
Consistent with existing practice, 
replacement reserve funds would be 
used only with the approval of HUD and 
in accordance with HUD guidelines. The 
proposed rule would provide that HUD 
may reduce the rate of deposit to the 
account if it finds that the reserve is 
sufficient to meet projected 
extraordinary maintenance and capital 
replacement needs. 

3. Selection and admission of tenants 
(Section 885.950 (a) and (b)). 
Requirements governing the selection 
and admission of tenants are described 
in the proposed rule at S 885.950(a) and 


(b). To initiate the tenant selection 
process, an applicant for admission 
would be required to complete and sign 
an application for admission. Applicants 
for an assisted unit or residential space 
would be required, as part of the 
cpplication, to complete a certification 
of eligibility [i.e., Owner’s Certification 
of Compliance with HUD’s Tenant 
Eligibility and Rent Procedures—HUD- 
50059). 

Housing for handicapped families 
means housing and related facilities to 
be occupied by handicapped families 
who are primarily nonelderly 
handicapped families. Accordingly, in 
order to be eligible for admission to 
housing assisted under Subpart G, the 
applicant-family must meet the 
definition of handicapped family 
currently included in the regulations at 
§ 885.5. The fact that an applicant meets 
this definition, however, does not mean 
that the applicant is eligible for 
occupancy in each section 202 housing 
project for handicapped families. As 
noted above, section 202 housing for 
handicapped families may limit project 
occupancy to one or more specific 
eligible populations. These eligible 
populations include the chronically 
mentally ill, the developmentally 
disabled, or the physically handicapped 
or combination of such populations. 
Accordingly, § 885.950(b) of the 
proposed rule would provide that to be 
eligible for admission the applicant- 
family must be a handicapped family as 
described under S 885.5 and must meet 
the HUD-approved project occupancy 
requirements submitted at the time of 
application for loan reservation. (As a 
related matter, the definition of 
handicapped person would be amended 
to reflect a revised definition of 
developmentally disabled individual as 
defined under section 102(a)(7) of the 
Developmental Disabilities Services and 
Facilities Construction Amendments of 
1970—as required under section 170(g) 
of the 1987 Act, and to add a new 
definition of “chronically mentally iH*’.) 

In addition to these requirements, 
section 202(h)(4)(C) provides that during 
the term of each PAC, all units in the 
project must be made available for 
occupancy by lower income families, as 
that term is defined in section 3(b)(2) of 
the United States Housing Act of 1937. 

In accordance with this provision, 

S 885.950(b) would require that the 
applicant-family must be eligible for 
admission under the income eligibility 
standards of § 813.103. Related 
definitions for "annual income", 

"contract rent", "gross rent", "rent", 
"tenant rent", "total tenant payment", 
"utility allowance", and "utility 


reimbursement" would be added to 
5 885.5. With the exception of "annual 
income", all of these definitions would 
incorporate the definitions contained in 
Part 813. The definition of annual 
income would incorporate the Part 813 
definition with the additional language 
implementing section 202(h)(4)(C). This 
section provides that the gross income 
of a family occupying an intermediate 
care facility assisted under title XIX of 
the Social Security Act shall be the 
same amount as if the family were being 
assisted under title XVI of the Social 
Security Act HUD invites comment on 
other issues related to income 
determination that may apply 
exclusively to the occupancy groups in 
housing under this subpart, e&, issues 
involving State supplementary 
allowances or special practices in 
disbursement of payments under the 
Social Security Act. 

In addition to the admission 
requirements governing handicap and 
income, Borrowers under the section 202 
program for handicapped families would 
be permitted to develop and implement 
additional family selection criteria. For 
example, an owner could find an 
otherwise eligible applicant to be 
"unsuitable" if the applicant is unable to 
live independently in the project without 
support services that he or she needed 
but which are not available. 
Accordingly, 5 885.950(b) also provides 
that the Borrower is reponsible for the 
selection of families. 

The proposed rule also addresses (1) 
local residency requirements and 
preferences, (2) procedures for 
assignment of available units or 
residential spaces and provisions for 
waiting lists, (3) procedures for rejecting 
applicants and for informal review of 
rejections, and (4) records maintenance 

4. Reexamination of family income 
and composition (Section 885.950(c)). 
Provisions governing the reexamination 
of family income and composition are 
included at { 885.950(c). Under the 
proposed rule, if the Borrower receives 
project assistance payments for a 
family, the Borrower would be required 
to examine and verify income and 
family composition at least once every 
12 months; make appropriate 
adjustments to total tenant payment, 
tenant rent and the project assistance 
payments; and make appropriate unit 
transfers. This provision also would 
require assisted families to comply with 
lease provisions governing interim 
reporting of income changes. When a 
Borrower receives information between 
regularly scheduled reexaminations, the 
proposed rule requires the Borrower to 
consult with the family, verify certain 
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information and make appropriate 
adjustments, as discussed above. 

The proposed rule also provides that a 
family's eligibility for project assistance 
payments continues until the total 
tenant payment equals or exceeds gross 
rent (or pro rata share of the gross rent 
in a group home). The termination of 
project assistance payments, however, 
would not affect the family’s rights 
under the lease or preclude the 
resumption of payments if, as a result of 
later changes, the family again were to 
meet the income eligibility requirements, 
and if project assistance for the family’s 
unit or residential space was available 
under the PAC. To be eligible for 
resumed payments, a family would not 
be required to reestablish its eligibility 
for occupancy under other tenant 
selection criteria. Termination of 
assistance in accordance with other 
HUD requirements such as failure to 
submit requested verification 
information is treated at proposed 
§ 885.950(c)(3)(ii). 

5. Obligations of the family (Section 
885.955). To ensure that the major 
obligations of the families occupying 
projects for handicapped families are 
addressed, the proposed rule would add 
§ 885.955. This section would require the 
family to (1) pay amounts due under the 
lease directly to the Borrower; (2) 
provide necessary certifications, 
releases, information or documentation 
as HUD or the Borrower determine to be 
necessary; (3) permit the Borrower to 
conduct reasonable inspections; and (4) 
notify the Borrower before vacating the 
dwelling unit or residential space. The 
section would also contain restrictions 
on the use of the unit or residential 
space and on transfer of the unit or 
residential space and the assigment of 
the lease, and would prohibit the family 
from receiving assistance under any 
other Federal housing assistance 
program while occupying, or receiving 
assistance for the occupancy of, a unit 
or residential space governed by Part 
885. 

8. Overcrowded and underoccupied 
units (Section 885.960). Section 885.960 
would provide that the Borrower is 
responsible for determining whether an 
assisted unit is overcrowded or 
underoccupied. If the Borrower makes 
such a determination, the project 
assistance payments would not be 
reduced or terminated until the family is 
relocated. (Vacancy payments for the 
vacated unit would be governed by 
5 885.985.) 

7. Lease requirements (Section 
885.965). Section 885.965 of the proposed 
rule provides that the initial term of the 
lease must be for at least one year. 
Occupancy limited by transitional 


programs is not permitted. Unless the 
lease has been terminated by 
appropriate action by the Borrower or 
family, upon expiration of the lease term 
the family and the Borrower may 
execute a new lease for a term of at 
least one year, or may take no action, If 
no action is taken, the lease would 
automatically be renewed for successive 
terms of one month. Under this proposed 
section, all leases may contain (and in 
the case of a lease term for more than 
one year must contain) a provision 
permitting the family to terminate on 30 
days* notice. The form of the lease 
would be prescribed in a HUD 
handbook. In addition to the required 
provisions in the handbook, this section 
would permit the Borrower to include a 
lease provision permitting the Borrower 
to enter the leased premises at any time 
without advance notice where there is 
reasonable ground to belive that an 
emergency exists or that the health or 
safety of a family member is 
endangered. 

8. Termination of tenancy and 
modification of lease (Section 885.970). 
Subpart A of 24 CFR Part 247—Evictions 
from Certain Subsidized and HUD- 
owned Projects, applies to all decisions 
by a landlord to terminate the 
occupancy of tenants in a subsidized 
project and prescribes procedures for 
modification of leases. As defined in 

§ 247.2(e), “subsidized project” includes 
a multifamily housing project which 
receives the benefit of a subsidy in the 
form of direct loans under section 202. 
Proposed 5 885.970 would apply the Part 
247 provisions to section 202 projects for 
handicapped families. 

9. Security deposits (Section 885.972). 
Provisions governing security deposits 
would be covered at § 885.972. Under 
the proposed rule, the Borrower: (1) 

Must require each family occupying an 
assisted unit or residential space to pay 
a security deposit equal to the greater of 
$50 or one month’s total tenant payment, 
and (2) may require each family 
occupying an unassisted unit or 
residential space to pay a security 
deposit equal to one month’s rent 
payable by the family. The family would 
be expected to pay the security deposit 
from its own resources and other 
available public or private resources. 

The Borrower would be required to 
place all security deposits in a 
segregated interest-bearing account and 
would be required to maintain a record 
of the amount in this account that is 
attributable to each family in residence 
in the project. Interest accrued would be 
allocated to each family’s balance 
annually and at the time the family 
vacates the unit or residential space. 
Unless prohibited under State or local 


law, the Borrower would be permitted to 
deduct the administrative cost of 
computing each family’s allocation up to 
the amount of the family's annual 
accrued interest. The amount in the 
segregated interest-bearing account 
must at all times be equal to the total 
amount collected from families in 
occupancy, plus accrued interest, less 
allowable adminstrative cost 
adjustments. The Borrower would also 
be required to comply with applicable 
State and local law concerning interest 
payments on security deposits. 

The Borrower would be permitted to 
use the security deposit as 
reimbursement for any unpaid family 
contribution and other amounts that the 
family owes under the lease. If the 
family owes no amounts under the 
lease, the proposed rule would require 
the Borrower to refund the security 
deposit balance to the family. If the 
family owes amounts under the lease 
and the amount is less than the security 
deposit balance, the excess balance 
would be remitted to the family. If the 
security deposit balance is not sufficient 
to reimburse the Borrower for the 
amount owed under the lease of an 
assisted unit or residential space, 

§ 885.972 would permit the Borrower to 
claim reimbursement from HUD for the 
lesser of the amount owed, or one 
month’s contract rent less the amount of 
the family’s security deposit balance. 

The proposed rule would required the 
Borrower to provide itemized statements 
of security deposit disbursement and 
other documents; would require the 
family to provide forwarding addresses 
or to arrange for refund pick up; and 
would provide for informal meetings to 
resolve security deposit disagreements 
between the parties. Additionally, the 
proposed rule would provide that upon 
the death of a member of a family, the 
decedent’s interest, if any, in the 
security deposit would be governed by 
State or local law. 

As noted above, the security deposit 
provision would contain numerous 
references to State or local law. For 
example, the Borrower would be 
required to comply with applicable State 
and local law governing the payment of 
interest on security deposits 
(5 885.972(b)(1)). The intent of these 
provisions is to ensure that the law 
which is most protective of the family’s 
interest will be applied. 

10. Adjustment of rents (Section 
885.975). To ensure that the contract 
rents continue to reflect the total actual 
necessary and reasonable costs of 
developing and operating the project 
(see section 202(h)(4)(B)). 5 885.975(a) 
provides for the adjustment of contract 
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rents. The proposed rule provides that 
HUD would compute the contract rent 
adjustment based on the sum of the 
budgeted project operating costs and 
debt service with adjustments for 
vacancies, for the project’s non-rental 
income and for other factors HUD 
determines to be appropriate. 

(It should be noted that one of the 
items used in the computation of the 
HUD-approved budget will be affected 
by the annual adjustment factor for the 
section 8 program. As provided in 
§ 885.945, the amount of the annual 
deposit for the replacement reserve for 
all projects is adjusted based on the 
automatic adjustment factor.) 

Paragraph (b) of this section would 
provide that during the term of the PAC 
the rent payable by families occupying 
units or residential spaces that are not 
assisted under the contract will be equal 
to the contract rent computed under 
paragraph (a). This paragraph reflects 
HUD’s existing policy with regard to 
such rents and is necessary to prevent 
the subsidization of unassisted units by 
assisted units find vice versa. 

11. Adjustment of utility allowances 
(Section 885.980). Section 885.980 
addresses the adjustment of utility 
allowances for assisted units in 
independent living complexes. This 
provision would slate that in 
connection with contract rent 
adjustments under $ 885.975(a), the 
Borrower must submit an analysis of the 
project’s utility rate. If a change would 
result in a cumulative increase of 10 
percent or more in the most recently 
approved utility allowance, the 
Borrower would be required to advise 
HUD and request approval of new utility 
allowances for assisted units. The 
Borrower would also be required to 
notify families of the adjustment and to 
make a corresponding adjustment of 
tenant rent and the project assistance 
payment for the assisted unit 

12. Vacancy payments (Section 
885.985). Section 885.985 would 
prescribe the conditions for the receipt 


of vacancy payments under the PAC. 
This section generally would provide for 
vacancy payments in the amount of 80 
percent of contract rents for the first 80 
days of vacancy during or after rent-up. 
For vacancies longer than 60 days, the 
Borrower could receive additional 
vacancy payments in an amount equal 
to the principal and interest payments 
required to amortize the portion of the 
debt service attributable to the vacant 
unit or residential space for up to 12 
months. Conditions governing the 
receipt of vacancy payments would vary 
depending on whether the vacancy 
began during or after rent-up and 
whether it continues for longer than 00 
days. 

VIII. Other Matters 

In addition to the provisions discussed 
above, the proposed rule would revise 
Part 813 to reflect the addition of the 
project assistance payments provisions, 
and would add various new definitions 
to Part 885 to reflect the requirements of 
the section 202 program for handicapped 
families. 

IX. Findings and Certifications 

A finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk, Office 
of the General Counsel. Department of 
Housing and Urban Development, Room 
10270, 451 Seventh Street SW.. 
Washington, DC 20410-0500. 

This rule does not constitute a “major 
rule" as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not: (1) Have 
an annual effect on the economy of $100 
million or more; (2) cause a major 


increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of Bmall entities. This rule does 
not affect the amount of funds available 
under the section 202 program. Rather, 
the rule modifies and updates the 
program requirements to implement 
recent statutory revisions designed to 
ensure that the program will meet the 
special housing and related needs of 
nonelderly handicapped families. While 
the rule will modify the subsidy 
mechanism and the development 
procedures for the section 202 program, 
HUD does not believe that the economic 
impact on small entities will be 
substantial. 

This rule was listed as item 920 in the 
Department’s Semiannual Agenda of 
Regulations published on April 25,1988 
(53 FR 13854,13872) under Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

The Catalog of Federal Domestic 
Assistance program number is 14.157, 
Housing for the Elderly or Handicapped. 

The collection of information 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980. The sections of 
the proposed rule identified in the 
matrix below have been determined by 
the Department to contain collection of 
information requirements. Information 
on these requirements is provided as 
follows: 


Tabulation of Annual Reporting Burden, 1 Proposed Rule—Section 202 Projects for Nonelderly Handicappeo 

Famiues 


Description of information collection 

Section of 24 
CFR affected 

Number of 
respondents 

Number of 
responses 
per 

respondent 

Total 

annual 

responses 

Hours per 
response 

Total 

hours 

Application submission requirements, initial loan dosing requirements 







(2502-0267) .. 

885.710. 885.815 

450 

1 

450 

28.7 

12,015.0 

Affirmative Fair Housing marketing requirements (2502-0267)__ , ,, 

885.740(a)(6) 

450 

1 

450 

(t) 

(t) 

Fair Housing advertising and poster guidelines (2502-0267)_ 

W(7) 

450 

1 

450 

(t) 

(11 

Davis-Bacon Labor Standards (2502-0267)...... 

<d) 

450 

1 

450 

ft) 

(t) 

Relocation assistance (2502-0267).... 

(g) 

450 


450 

(t) 

(t) 

Inspection for lead based paint hazards...... 

X 9 / 

(f) 

10 


10 

9 

20.0 

Borrower's appeal of loan cancellation (2502-0267)..__ 

885.770(b)(2) 

10 

1 

10 

Itl 

It) 
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Tabulation of Annual Reporting Burden, 1 Proposed Rule—Section 202 Projects for Nonelderly Handicapped 

Families— Continued 


Description of Information collection 

Section of 24 
CFR affected 

Number of 
respondents 

Number of 
responses 
per 

respondent 

Total 

annual 

responses 

Hours per 
response 

Total 

hotrs 

Request to substitute Subpt. G project assistance payments for Sea 8 
' /ystance payments. . 

885.775 

10 

1 

10 

1 

1 

Srt- 3 formation (2502-0267). 

885.780 

200 

1 

200 

(t) 

(t) 

Request for direct loan processing (2502-0267). 

885.800 

200 

1 

200 

11.2 

2,240.0 

Fv , jest for loan disbursement (2502-0187).... 

885.820 

200 

12 

2.400 

.5 

1,200.0 

Cost certification (2502-0044)...... 

885.825 

200 

1 

200 

56 

11.200.0 

Protect Assistance Contract. 

885.900 

200 

1 

200 

5 

1,000.0 

Leasing to eligible families (2502-0371).... T ..,. r --.„-, T . T . 

885.915 

200 

1 

200 

.1 

20.0 

Notice upon PAC expiration .., .. r .... 

885.930 

0 

s \ 

0 

0 

0 

FHEO marketing plan and requirements (2502-0371) _____ 

885.940(a)(2) 

(a)(3) 

(0(1) 

(c)(2) 

(0 

(f) 

200 

1 

200 

.75 

150.0 

List of leased and unleased units; justification for latter (2502-0371) - 

HUD approval of contracting for services (2502-0371) ____ 

200 

50 

12 

1 

2.400 

50 

.25 

1 

600.0 

50.0 

Blower's promotion of minority and women’s business enterprises (2502- 

0371) .. ... 

200 

1 

200 

1 

200.0 

Audited financial statements (2502-0371)...... 

200 

1 

200 

2 

400.0 

Maintenance of records of racial, ethnic, gender and place of previous 

residency data (2502-0371) ...... r ,, T -, T ...-, T .. T —,_ 

200 

1 

200 

.25 

50.0 

Administration of reserve (2502-0371).. 

685.945(d) 

885.950(a) 

885.950(b)(2) 

(b)(3) 

(c) 

200 

1 

200 

.5 

100.0 

Application for admission (2502-0371). 

200 

1 

3.600 

.25 

900.0 

Wafting list (2502-0371)....-....... 

200 

12 

2,400 

.25 

600.0 

Notification Of rejection due to Ineligibility; review If appealed (2502-0371) 

Re examination of famHy Income and composition (2502-0371)...___ 

50 

200 

1 

1 

50 

3,600 

.25 

.25 

12.5 

900.0 

Obligation of family (2502-0371)_._ 

885 955 

200 

1 

3.600 

.1 

360.0 

| nrpmonts (2602-0371) .. . 

885 965 

200 

1 

3.600 

.1 

3600 

Security deposits (2502-0371).. „ ____ 

885.972 

200 

1 

3,600 

.1 

360.0 

justification for rent Adjustments (2502-0371). 

885.975 

20 

1 

20 

2 

40.0 

Analysis of utility cost increases (2502-0371) . . 

885 980 

200 

1 

200 

2 

400.0 

Conations for receipt of vacancy payments (2502-0371)--- 

885.985 

10 

1 

10 

.5 

5.0 

Total Annual Burden 






33,182.5 








»THe annual reporting burden Itemized (or OMB clearance numbers 2502-0267. 2502-0187. 2502-0044 and 2502-0371 on this table was included In the 
calculation of annual burden at the most recent approval of each, and therefore does not represent an Increase in the Office of Housing information collection 

inventory. 

• Not necessary until end of 20-year contract 

(t) The burden hours for these items are included under application submission requirements. 


List of Subjects 

24 CFR Part 813 

Low- and moderate-income housing. 

24 CFR Part 635 

Aged, Grant programs. Housing and 
community development, Handicapped, 
Loan programs: housing and community 
development. Low- and moderate- 
income housing. 

For the reasons set forth in the 
preamble, Title 24 of the Code of Federal 
Regulations Parts 813 and 885 would be 
amended to read as follows: 

PART 813—DEFINITION OF INCOME, 
INCOME LIMITS, RENT AND 
REEXAMINATION OF FAMILY INCOME 
FOR THE SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAMS 
AND RELATED PROGRAMS 

1. The authority citation for Part 813 
would continue to read as follows: 

Authority: Secs. 3, 5(b), 8 and 16, United 
States Housing Act of 1837 (42 U.S.C 1437a, 
1437c, 1437f and 1437n); sea 7(d). Department 
of Housing and Urban Development Act (42 
U.S.C. 3535(d)). 


2. Section 813.101 would be revised to 
read as follows: 

§813.101 Purpose and applicability. 

This part establishes definitions, 
policies and procedures related to 
income limits and the determination of 
eligibility, income and rent for 
applicants and tenants in housing 
assisted under section 8 of the United 
States Housing Act of 1937 ("the 1937 
Act"). However, § 813.107 and the 
definitions of Gross Rent. Tenant Rent, 
Total Tenant Payment, Utility 
Allowance and Utility Reimbursement 
found in § 813.102 do not apply to 
families assisted under the Housing 
Voucher Program (24 CFR Part 887). The 
definitions, policies and procedures also 
apply to projects that are assisted with 
loans under section 202 of the Housing 
Act of 1959 and that receive housing 
assistance payments under section 8 of 
the 1937 Act (see 24 CFR Part 885, 
Subparts B through D) or project 
assistance payments under section 
202(h) of the Housing Act of 1959 (see 24 
CFR Part 885. Subpart G). (See 24 CFR 
Part 913 for the analogous rule 
applicable to the Public Housing and 
Indian Housing Programs.) 


3. In § 813.102. the definitions of 
owner and utility allowance would be 
revised to read as follows: 

§813.102 Definitions. 

« * * * • 

Owner. The meaning ascribed to such 
term in the pertinent program 
regulations. As used in this Part, where 
appropriate, Owner shall also include a 
Borrower as defined in 24 CFR Part 885. 
• * * • • 

Utility Allowance. If the cost of 
utilities (except telephone) and other 
housing services for an assisted unit is 
not included in the Contract Rent but is 
the responsibility of the Family 
occupying the unit an amount equal to 
the estimate made or approved by a 
PHA or HUD under applicable sections 
of these regulations (see 24 CFR Parts 
880, 881. 882, 883, 884. 885, and 886) of 
the monthly costs of reasonable 
consumption of such utilities and other 
services for the unit by an energy- 
conservative household of modest 
circumstances consistent with the 
requirements of a safe, sanitary, and 
healthful living environment. (In the 
case of shared housing, the amount of 








































44304 


53, No. 212 / Wednesday. November 2, 1988 / Proposed Rules 


the Utility Allowance for an assisted 
Family is calculated by multiplying the 
Utility Allowance for the entire unit by 
the ratio derived by dividing the number 
of bedrooms in the Assisted Family's 
private space by the number of 
bedrooms in the entire unit. In the case 
of an assisted individual sharing a one- 
bedroom unit with another person, the 
amount of the Utility Allowance for the 
assisted individual is one-half of the 
Utility Allowance for the entire unit. 

* * * * « 

4. Section 813.109(a) would be revised 
to read as follows: 

§ 813.109 Initial determination, 
verification, and reexamination of Family 
Income and composition. 

(a) Responsibility for initial 
determination and reexamination. The 
Owner of PHA shall be responsible for 
determination of eligibility for 
admission, for determination of Annual 
Income, Adjusted Income and Total 
Tenant Payment, and for reexamination 
of Family income and composition at 
least annually, as provided in pertinent 
program regulations and handbooks 
(see, e.g. % Part 880. Subpart F and Part 
881, Subpart F, which, for the purposes 
of this part shall also apply, as 
appropriate, to projects developed under 
Part 885, Subparts B through D; Part 882, 
Subparts B and E; Part 883, Subpart G; 
Part 884, Subpart B; Part 885, Subpart G; 
Part 886, Subparts A and C; and Part 
887, Subpart H). As used in this part, the 
"effective date" of an examination or 
reexamination refers: 

(1) In the case of examination for 
admission, to the effective date of initial 
occupancy; and 

(2) In the case of a reexamination of 
an existing tenant, to the effective date 
of the redetermined housing assistance 
payment with respect to the Housing 
Voucher Program (Part 887) and the 
effective date of the redetermined Total 
Tenant Payment for all programs. 


PART 885—LOANS FOR HOUSING 
FOR THE ELDERLY OR HANDICAPPED 

5. The authority citation for Part 885 
would be revised to read as follows: 

Authority: Sec. 202, Housing Act of 1959 (12 
U.S.C. 1701q); sec. a. United States Housing 
Act of 1937 (42 U.S.C. 1437f); sec. 7(d). 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

6. Section 885.1 would be revised to 
read as follows: 

§885.1 Purpose and policy. 

(a) Purpose. The program under this 
part provides direct Federal loans under 
section 202 of the Housing Act of 1959 


(42 U.S.C. 1701g) for housing projects 
serving elderly or handicapped families 
and project assistance payments for 
projects serving nonelderly handicapped 
families. The housing projects shall 
provide the necessary services for the 
occupants, which may include, but are 
not limited to: Health, continuing 
education, welfare, informational, 
recreational, homemaking, counseling, 
and referral services, as well as 
transportation where necessary to 
facilitate access to these services. 

(b) General policy. A loan made under 
this part shall be used to finance the 
construction or the substantial 
rehabilitation of projects for elderly or 
handicapped families, or for the 
acquisition, with or without moderate 
rehabilitation, of existing housing and 
related facilities for group homes for 
nonelderly handicapped individuals. 

(c) Applicability. (1) Subparts B 
through D of this part apply to projects 
for elderly or handicapped families that 
receive loans under section 202 of the 
Housing Act of 1959 and housing 
assistance payments under section 8 of 
the United States Housing Act of 1937. 

No project for handicapped (primarily 
nonelderly) families is eligible for loans 
or housing assistance payments under 
Parts B through D. except under a 
reservation of loan and contract 
authority made before [insert effective 
date of final rule ). 

(2) Subpart G of this part applies to 
projects for nonelderly handicapped 
families receiving loans under section 
202 and project assistance payments 
under section 202(h) of the Housing Act 
of 1959. Subpart G may also apply to 
projects for handicapped families that 
received a reservation of loan authority 
under Subparts B through D under the 
circumstances described in § 885.775. 

7. In § 885.5, the definition of "Elderly 
or Handicapped Families" would be 
removed, the definitions of 
"Application" and "Handicapped 
Person" would be revised and 
definitions for "Agreement to Enter into 
Project Assistance Contract", "Annual 
Income", "Assisted Unit", "Contract 
Rent", "Elderly Family", "Family", 

"Gross Rent", "Group Home", 
"Handicapped Family", "Housing for 
Handicapped Families". "Independent 
Living Complex", "Independent Public 
Accountant", "Nonelderly Handicapped 
Families". "Project Account", "PAC", 
"Project Assistance Payment", "Rent". 
"Tenant Rent", ‘Total Tenant Payment", 
"Utility Allowance", "Utility 
Reimbursement", and "Vacancy 
Payment" would be added, in 


alphabetical order, to read as follows: 

§885.5 Definitions. 

* • • * * 

Agreement to enter into project 
assistance contract means the 
agreement between the Borrower and 
HUD which provides that, upon 
satisfactory completion of the project, 
HUD will enter into the PAC with the 
Borrower. 

Annual income is defined in Part 813 
of this chapter. In the case of an 
individual residing in an intermediate 
care facility for the mentally retarded 
that is assisted under Title XIX of the 
Social Security Act and this part, the 
annual income of the individual shall 
exclude protected personal income a6 
provided under that Act. For the 
purposes of determining the total tenant 
payment, the income of such individuals 
shall be imputed to be the amount that 
the family would receive if assisted 
under Title XVI of the Social Security 
Act. 

Application means the application for 
a section 202 fund reservation, including 
all required forms and exhibits 
submitted in response to an invitation 
for such applications, or a request for 
admission to a project made by a family 
on a form prescribed by HUD. 

* ♦ # * • 

Assisted unit means a dwelling unit 
that i9 eligible for assistance under a 
PAC. 

***** 

Contract rent means the total amount 
of rent specified in the PAC as payable 
by HUD and the family to the Borrower 
for an assisted unit or residential space. 
***** 

Elderly family means: 

(a) Families of two or more persons 
the head of which (or his or her spouse) 
is sixty-two years of age or olden 

(b) The surviving member or members 
of any family described in paragraph (a) 
living in a unit assisted under this part 
with the deceased member of the family 
at the time of his or her death; 

(c) A single person who is sixty-two 
years of age or olden or 

(d) Two or more elderly persons living 
together, or one or more such persons 
living with another person who is 
determined by HUD, based upon a 
licensed physician's certificate provided 
by the family, to be essential to their 
care or well being. 

Family (eligible family) means an 
elderly family or a handicapped family 
(as defined in this section) that meets 
the project occupancy requirements 
approved by HUD and, if the family 
occupies an assisted unit, meets the 
lower-income requirements described in 
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§ 813.102 of this chapter, as modified by 
the definition of annual income in this 
section above. 

, * * * * 

Gross rent is defined in Part 813 of 
this chapter. 

Group home means a single family 
residential structure designed or 
adapted for occupancy by nonelderly 
handicapped Individuals. 

Handicapped family means: 

(a) Families of two or more persons 
the head of which (or his or her spouse) 
is handicapped; 

(b) The surviving member or members 
or any family described in paragraph (a) 
of this definition living in a unit assisted 
under this part with the deceased 
member of the family at the time of his 
or her death; 

(c) A single handicapped person 
between the ages of 18 and 62; or 

(d) Two or more handicapped persons 
living together, or one or more such 
persons living with another person who 
is determined by HUD, based upon a 
licensed physician’s certificate provided 
by the family, to be essential to their 
care or well being. 

Handicapped person or individual 
means any adult having an impairment 
which is expected to be of long- 
continued and indefinite duration, is a 
substantial impediment to his or her 
ability to live independently, and is of a 
nature that such ability could be 
improved by more suitable housing 
conditions. A person shall also be 
considered handicapped if he or she is 
developmental^ disabled, i.e ., if he or 
she has a severe chronic disability that: 

(a) Is attributable to a mental or 
physical impairment or combination of 
mental and physical impairments; 

(b) Is manifested before the person 
attains age twenty-two; 

(c) Is likely to continue indefinitely; 

(d) Results in substantial functional 
limitations in three or more of the 
following areas of major life activity: 

(1) Self-care, 

(2) Receptive and responsive 
language, 

(3) Learning, 

(4) (Mobility, 

(5) Self-direction, 

(6) Capacity for independent living. 

and 

(7) Economic self-sufficiency; and 

(e) Reflects the person’s need for a 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment or other services which are of 
lifelong or extended duration and are 
individually planned and coordinated. 

A person shall also be considered to be 
handicapped if he or she is chronically 
mentally ill, i.e., if he or she has a severe 


and persistent mental or emotional 
impairment that seriously limits his or 
her ability to live independently (e.g. % by 
limiting functional capacities relative to 
primary aspects of daily living such as 
personal relations, living arrangements, 
work, recreational, etc.), and whose 
impairment could be improved by more 
suitable housing conditions. Alcoholism 
and drug addiction are not included 
within the definition of chronically 
mentally ill. 

« * * * « 

Housing for handicapped families 
means housing and related facilities 
occupied by handicapped families that 
are primarily nonelderly handicapped 
families. 

Independent living complex means a 
project designed for occupancy by 
nonelderly handicapped families in 
separate dwelling units where each 
dwelling unit includes a kitchen and a 
bath. 

Independent public accountant means 
a certified public accountant or a 
licensed or registered public accountant, 
having no business relationship with the 
Borrower or Sponsor except for the 
performance of audit, systems work and 
tax preparation. If not certified, the 
independent public accountant must 
have been licensed or registered by a 
regulatory authority of a State or other 
political subdivision of the United States 
on or before December 31,1970. In 
States that do not regulate the use of the 
title “public accountant”, only certified 
public accountants may be used. 

Nonelderly handicapped family 
means a handicapped family where the 
head of the family (and spouse, if any) 
are less than 62 years of age at the time 
of the family’s initial occupancy of a 
project. 

Project account means a specifically 
identified and segregated account for 
each project which is established in 
accordance with § 885.910(b) out of the 
amounts by which the maximum annual 
commitments exceeds the amount 
actually paid out under the PAC each 
year. 

PAC (project assistance contract) 
means the contract entered into by the 
Borrower and HUD setting forth the 
rights and duties of the parties with 
respect to the project and the payments 
under the PAC. 

Project assistance payment means the 
payment made by HUD to the Borrower 
for assisted units as provided in the 
PAC. The payment is the difference 
between the contract rent and the tenant 
rent. An additional payment is made to 
a family occupying an assisted unit in an 
independent living complex when the 
utility allowance is greater than the total 


tenent payment. A project assistance 
payment, known as a ‘‘vacancy 
payment”, may be made to the Borrower 
when an assisted unit (or residential 
space in a group home) is vacant, in 
accordance with the terms of the PAC. 
***** 

Rent, in the case of a unit in a 
cooperative project, means the carrying 
charges payable to the cooperative with 
respect to occupancy of the unit. 
***** 

Tenant rent means the monthly 
amount defined in, and determined in 
accordance with Part 813 of this chapter. 

Total tenant payment means the 
monthly amount defined in, and 
determined in accordance with Part 813 
of this chapter. 

Utility allowance is defined in Part 
813 of this chapter and is determined or 
approved by HUD. 

Utility reimbursement is defined in 
Part 813 of this chapter. 

Vacancy payment means the project 
assistance payment made to the 
Borrower by HUD for a vacant assisted 
unit (or residential space in a group 
home) if certain conditions are fulfilled, 
as provided in the PAC. The amount of 
the vacancy payment varies with the 
length of the vacancy period and is less 
after the first 60 days of any vacancy. 

Subparts E and F—[Reserved] 

8. Subparts E and F would be 
reserved. 

9. Subpart G would be added to read 
as follows; 

Subpart G—Projects for Nonelderly 
Handicapped Families 

Application Procedures and Program 
Requirements 

Sec. 

885.700 Allocation of authority. 

885.705 Announcement of fund availability 
and invitation for applications. 

885.710 Application contents. 

885.717 Project standards. 

885.720 Project size limitations. 

885.725 Cost containment and modest 
design standards. 

885.727 Prohibited facilities. 

885.730 Site and neighborhood standards. 
885.735 Prohibited relationships. 

885.740 Other Federal requirements. 

Selection of Applications and Duration of 
Fund Reservation 

885.750 Review of applications for fund 
reservation. 

885.755 Approval of applications. 

885.770 Duration of Section 202 fund 
reservations. 

885.775 Transition. 

Direct Loan Financing Procedures 
885.780 Submission of site information. 
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Sec. 

885.800 Request for direct loan financing. 
885.805 Approval of requests for direct loan 
financing. 

885.807 Operating cost standard. 

885.810 Amount and terms of financing. 
885.812 Prepayment of loans. 

885.815 Requirements prior to initial loan 
closing. 

885.816 Requirements for awarding 
construction contracts. 

885.820 Loan disbursement procedures. 
885.825 Completion of cost certification. 

Project Assistance Contract 

885.000 Project assistance contract. 

885.905 Term of PAC. 

885.910 Maximum annual commitment and 
project account. 

885.915 Leasing to eligible families. 

885.920 PAC administration. 

885.925 Default by Borrower. 

885.930 Notice upon PAC expiration. 

Project Management 

885.940 Responsibilities of Borrower. 

885.945 Replacement reserve. 

885.950 Selection and admission of tenants. 
885.955 Obligations of the family. 

885.960 Overcrowded and underoccupied 
units. 

885.965 Lease requirements. 

885.970 Termination of tenancy and 
modification of lease. 

885.972 Security deposits. 

885.975 Adjustment of rents. 

885.980 Adjustment of utility allowances. 
885.985 Conditions for receipt of vacancy 
payments for assisted units. 

Subpart G—Projects for Nonelderly 
Handicapped Families 

Application Procedures and Program 
Requirements 

§ 885.700 Allocation of authority. 

(a) Headquarters reserve . Up to 15 
percent of the section 202 loan authority 
mad® available for the development 
costs of housing for handicapped 
families under this section may be 
retained by the Assistant Secretary for 
subsequent allocation to specific areas 
and communities under section 213(d)(4) 
of the Housing and Community 
Development Act of 1974. 

(b) Allocations. The Assistant 
Secretary will allocate the amounts 
available for development costs of 
housing for handicapped families, less 
any amounts made available for the 
Headquarters Reserve under paragraph 
(a) of this section and amendments 
under g 885.755(e), to allocation areas. 
The size of the allocation area will 
depend on the amount of loan authority 
available for allocation and the number 
of feasible projects the loan authority 
will support. The amount of the 
allocations will be based on the relative 
needs of the allocation areas as 
reflected in available census data on the 
number of handicapped individuals in 


the areas and will be adjusted to take 
into consideration the relative 
differences between the areas in the 
costs of providing housing. Funds 
allocated to an allocation area may be 
reallocated to another area under the 
circumstances described at 
§ 885.750(d)(2). 

(c) Availability of loan authority for 
housing for the elderly. If the 
approvable applications under this 
subpart require less than the loan 
authority that is made available for 
development costs of housing under this 
subpart, the remaining loan authority 
shall be made available for housing for 
the elderly under Subparts B through D 
of this part, to the extent that housing 
assistance under section 8 of the United 
States Housing Act of 1937 is available 
in connection with such loan authority. 

§ 885.705 Announcement of fund 
availability and invitation for applications. 

(a) Announcement of fund 
availability. Following an allocation of 
authority under § 885.700 above, HUD 
will publish an announcement of fund 
availability in the Federal Register. The 
announcement will indicate: 

(1) The amount of loan authority (and 
approximate number of units) made 
available for housing for handicapped 
families within each allocation area; 

(2) The deadline for receipt of 
applications; and 

(3) Other appropriate guidance to 
prospective Sponsors. 

(b) Invitation for applications. Each 
field office shall publish an invitation for 
applications for section 202 fund 
reservation in newspapers of general 
circulation serving the field office 
jurisdiction. The field office shall also 
notify minority media, minority 
organizations involved in housing and 
community development, and groups 
with special interest in housing for 
handicapped families. Copies of the 
invitation will be available in the field 
office. 

§ 885.710 Application contents. 

(a) Application. Each application must 
include all of the information, materials, 
forms, and exhibits listed in paragraph 
(b) of this section. In addition, the 
application may include site information 
specified under § 885.780. HUD will 
review applications and make selections 
under $ 885.750 based on information 
provided in the application. 

(b) Application contents. Each 
application must include: 

(1) The name, address, and telephone 
number of the Sponsor. 

(2) The name, title, address, and 
telephone number of the officer or 
member of the board of directors of the 


Sponsor to whom communications 
should be addressed. 

(3) The dollar amount of the section 
202 direct loan requested. 

(4) A narrative description of the 
proposed housing, consistent with 
requirements of gg 885.717 through 
885.727, including: 

(i) The name of the locality in which 
the proposed project is to be developed: 

(ii) The development method 
proposed to be used (New construction 
substantial rehabilitation, or, if a group 
home, acquisition with or without 
moderate rehabilitation); 

(iii) Numbers and types of structures: 

(iv) Number of stories; 

(v) Number of units by size (number of 
bedrooms) for an independent living 
complex, or the number of bedrooms 
and the number of residents housed in 
each group home; 

(vi) Special amenities or features. If 
the narrative description indicates that 
the housing would not comply with the 
cost containment and modest design 
standards of g 885.725 (a) through (c), 
the Sponsor must submit evidence 
demonstrating that the proposed 
housing is eligible for an exception from 
these standards under g 885.725(d). 

(vii) For Intermediate Care Facilities 
serving the mentally retarded, evidence 
demonstarting that the proposed project 
will primarily provide housing rather 
than medical facilities, is or will be 
licensed by appropriate State agencies, 
and will receive funding from sources 
other than HUD for a rent contribution 
and for the costs of the intermediate 
care, and such other information as 
HUD may require to determine the 
feasibility of the intermediate care 
facility. 

(5) A narrative description of the 
anticipated occupancy. 

(i) The Sponsor must propose project 
occupancy requirements that limit 
occupancy to one or more of the 
following groups: the chronically 
mentally ill, the developmentally 
disabled, or the physically handicapped, 
and must demonstrate a capacity to 
serve the proposed occupancy group or 
groups. 

(ii) The Sponsor must demonstrate 
that the proposal does not conflict with 
State or local plans and policies 
governing the development and 
operation of facilities to serve 
handicapped individuals meeting the 
proposed project occupancy 
requirements, including policies and 
plans involving State funding for and 
support of supportive services or 
facilities for handicapped individuals. 

(8) A service plan description that 
includes: 
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(i) A description of the category or 
categories of families the housing and 
facilities are intended to serve; 

(ii) A description of the range of 
supportive services to be provided to the 
families including: 

(A) The name(s) of the agency(s) that 
will be responsible for providing 
supportive services and, if an agency is 
not the Sponsor, a letter of intent from 
the agency indicating its willingness and 
ability to provide the services; 

(B) The manner in which such services 
will be provided to the families; 

(C) The services that will be provided 
on- and off-site; and 

(D) The staffing plan including 
residential supervision (if any) and other 
staff necessary to provide the proposed 
supportive services. 

(iii) Evidence of funding sources for 
the supportive services that will be 
provided for compensation, including 
State and local funds available to assist 
in the provision of such services, or 
evidence of commitment to provide the 
supportive services from agencies that 
will not be compensated. 

(7) Evidence demonstrating that there 
is an unmet need for the proposed 
housing in the areas to be served by the 
project and demonstrating that this need 
is likely to continue through the term of 
the project. 

(8) A statement whether the Sponsor 
or any affiliated entity has submitted or 
is planning to submit other applications 
as a Sponsor or CoSponsor under this 
part during the current fiscal year. The 
Sponsor must also indicate the city and 
State where any other proposed project 
will be located, the number of units 
requested, and the field office where the 
proposal was or will be submitted. 

(9) A request for preliminary 
determination of eligibility as a 
nonprofit Sponsor, on a form prescribed 
by HUD. 

(10) A statement describing the 
Sponsor’s ties to the community 
including any statements of support for 
the project by members of the 
community in which the project is to be 
located and State and local 
organizations familiar with the needs of 
handicapped individuals meeting the 
proposed occupancy requirements. 

(11) The names and addresses of the 
officers and directors of the Sponsor, 
and such other information as required 
by HUD, together with a resolution, on a 
form prescribed by HUD, adopted by the 
Sponsor’s board of directors, agreeing 
that all officers and directors of the 
Sponsor and the Borrower will be 
required to submit conflict of interest 
certifications. 

(12) Satisfactory evidence that the 
Sponsor 


(i) Has the necessary legal authority 
to sponsor the project and to assist the 
Borrower to finance, acquire (with or 
without moderate rehabilitation), 
construct or substantially rehabilitate 
and maintain the project, and to apply 
for and receive the proposed loan; 

(ii) Has an effective tax exemption 
ruling from the Internal Revenue 
Service, is a nonprofit corporation 
organized in the Commonwealth of 
Puerto Rico that is exempt from income 
taxation under Puerto Rican law, or is a 
nonprofit consumer cooperative that is 
exempt from income taxation under 
State law; has never been liable for the 
payment of Federal income taxes; and 
does not pay patronage dividends; and 

(iii) Will form a Borrower (as defined 
in $ 885.5) after the issuance of the 
section 202 fund reservation, will cause 
the Borrower to file a request for 
determination of eligibility and a request 
for direct loan financing under § 885.800, 
and will provide sufficient resources to 
the Borrower to ensure the development 
and long-term operation of the project. 

(13) Evidence of previous participation 
in HUD programs, if any, by the 
Sponsor, its officers or directors, on such 
form as may be prescribed by HUD, and 
identification of all section 202 fund 
reservations issued to the Sponsor or 
any entity affiliated with the Sponsor 
since May 1,1970. 

(14) A description of any other rental 
housing projects or any medical 
facilities sponsored, owned or operated 
by the Sponsor. 

(15) A description of the Sponsor’s 
past or current involvement in any 
programs or of its provision of services, 
other than housing, that demonstrates 
the Sponsor’s management capabilities 
and experience, including a description 
of the Sponsor's experience in 
contracting for services with minority 
business enterprises or minority groups. 

(16) A description of any financial 
default, modification of terms and 
conditions of financing, or legal action 
taken or pending against the Sponsor or 
its officers, directors, or trustees in their 
corporate capacity. 

(17) A description of the Sponsor’s 
ability and willingness to sponsor and to 
assist the Borrower to develop, own, 
manage, and provide appropriate 
services in connection with housing for 
the nonelderly handicapped. 

(18) An estimate of start-up expenses 
and the source of funds to meet these 
expenses. If the Sponsor plans to use 
section 100(b) seed money loans, an 
application for such loan must be 
submitted, with required attachments. 

(19) Evidence of the Sponsor's 
financial ability and willingness to fund 
the minimum capital investment under 


5 885.810(i) and to ensure the 
development and long-term operation of 
the project, including copies of balance 
sheets and statements of income and 
expenses for each of the past three 
years that the Sponsor has operated. 

(20) A housing consultant's certificate 
and contract (if consultant services have 
been used by the Sponsor). 

(21) Evidence that the Sponsor has 
submitted copies of the application to 
the State single point of contact for 
review and comment under 24 CFR Part 
52 and Executive Order No. 12372— 
Intergovernmental Review of Federal 
Programs. 

(22) A signed certification of the 
Sponsor’s intention to comply with the 
nondiscrimination and equal 
opportunity requirements of § 885.740(a). 

(23) A demonstration that the Sponsor 
meets all other requirements imposed by 
HUD. Notice of such requirements will 
be made available to Sponsors before 
submission of their applications. 

§ 885.717 Project standards. 

(a) Property standards. Projects under 
this subpart must comply with HUD 
Minimum Property Standards. 

(b) Minimum group home standards. 
Each group home must provide a 
minimum of 290 square feet of pro rated 
6pace for each resident, including a 
minimum area of 80 square feet for each 
resident in a shared bedroom (with no 
more than two residents occupying a 
shared bedroom) and a minimum area of 
100 square feet for a single occupant 
bedroom; at least one full bathroom for 
every four residents; space for 
recreation at indoor and outdoor 
locations on the project site; and 
sufficient storage for each resident in 
the bedroom and other storage space 
necessary for the operation of the home. 

(c) Accessibility requirements. (1) 
Projects under this subpart must comply 
with the Uniform Federal Accessibility 
Standards and 24 CFR Part 8. 

(2) All entrances, common areas, units 
to be occupied by a residential 
supervisor, and amenities must be 
readily accessible to and usable by 
persons with physical handicaps. 

(3) In projects for chronically mentally 
ill individuals, a minimum of 10 percent 
of all dwelling units in an independent 
living complex (or 10 percent of all 
bedrooms and bathrooms in a group 
home), but at least one of each such 
space, must be designed to be accessible 
or adaptable for persons with physical 
handicaps. 

(4) In projects for developmentally 
disabled or physically handicapped 
individuals, all dwelling units in an 
independent living complex (or all 








44308 


Federal Register / Vol. 53. No. 212 / Wednesday. November 2. 1988 / Proposed Rules 


bedrooms and bathrooms in a group 
home) must be designed to be accessible 
or adaptable for persons with physical 
handicaps. A project involving 
substantial rehabilitation or an 
acquisition with or without moderate 
rehabilitation may provide a lesser 
number if: 

(i) The cost of providing full 
accessibility makes the project 
financially infeasible; 

(ii) Less than one-half of the intended 
occupants have mobility impairments; 
and 

(iii) The project complies with the 
requirements of 24 CFR 8.23. 

§ 685.720 Project size limitations. 

(a) Maximum project size. Projects 
under this subpart are subject to the 
following project size limitations: 

(1) Group homes may not be designed 
to serve more than 15 persons on one 
site; 

(2) Independent living complexes for 
chronically mentally ill individuals may 
not be designed to serve more than 20 
persons on one site; and 

(3) Independent living complexes for 
handicapped families in developmental 
disability or physically handicapped 
occupancy categories may not have 
more than 24 units on one site. 

(b) Additional limitations. Based on 
the amount of loan authority 
appropriated for a fiscal year, HUD may 
impose additional limitations on the 
number of units or residents that may be 
proposed under an application for 
section 202 loan fund reservation. This 
unit limitation will be published in the 
annual announcement of fund 
availability or the invitation for section 
202 fund reservation under $ 885.705. 

§ 885.725 Cost containment and modest 
design standards. 

(a) Restrictions on amenities. Projects 
must be modest in design. Except as 
provided in paragraph (d) of this section, 
amenities must be limited to those 
amenities, as determined by HUD, that 
are generally provided in unassisted 
decent, safe and sanitary housing for 
lower income families in the market 
area. Amenities not eligible for HUD 
funding include balconies, atriums, 
decks, bowling alleys, swimming pools, 
saunas and jacuzzis. Dishwashers, trash 
compactors, and space or mechanical 
hook-ups for washers and dryers in 
individual units will not be funded in 
independent living complexes. The use 
of durable materials to control or reduce 
maintenance, repair and replacement 
costs is not an excess amenity. 

(b) Unit sizes. For independent living 
complexes. HUD will establish 
limitations on the size of units and 


number of bathrooms, based on the 
number of bedrooms that are in the unit. 

(c) Special spaces and 
accommodations . The costs of 
construction of special spaces and 
accommodations may not exceed 10 
percent of the total cost of construction, 
except as provided in paragraph (d) of 
this section. Special spaces and 
accommodations include multipurpose 
rooms, game rooms, libraries, lounges 
and, in independent living complexes, 
central kitchens and dining rooms. 
Special spaces and accommodations 
exclude offices, halls, mechanical 
rooms, laundry rooms, and parking 
areas, and dwelling units and lobbies in 
independent living complexes; and 
bedrooms, living rooms, dining and 
kitchen areas, shared bathrooms, and 
resident staff dwelling units in group 
homes. 

(d) Exceptions . HUD may approve a 
project that does not comply with the 
cost containment and modest design 
standards of paragraphs (a) through (c) 
of this section if: 

(1) The Sponsor demonstrates a 
willingness and ability to contribute the 
incremental development cost and 
continuing operating costs associated 
with the additional amenities or design 
features; or 

(2) The proposed project involves 
substantial rehabilitation or acquisition 
with or without moderate rehabilitation, 
the additional amenities or design 
features were incorporated into the 
existing structure before the submission 
of the application, and the total 
development cost of the project with the 
additional amenities or design features 
does not exceed the cost limits 
described in § 885.810. 

§ 885.727 Prohfbtted facflltto*. 

Project facilities may not include 
commercial spaces, infirmaries, nursing 
stations, spaces dedicated to the 
delivery of medical treatment or 
physical therapy, padded rooms, or 
space for respite care or sheltered 
workshops. Except for office space used 
by the Borrower exclusively for the 
administration of the project, project 
facilities may not include office space. 

§ 865.730 Site and neighborhood 
standards. 

(a) The site and neighborhood 
standards of § 880.206 (a) through (h), 
and (j) of this chapter apply to new 
construction projects. The site and 
neighborhood standards of 5 881.206 (a) 
through (g), and (i) of this chapter apply 
to substantial rehabilitation projects and 
projects involving acquisition with or 
without moderate rehabilitation. 


(b) Projects must be located in 
neighborhoods where other family 
housing is located. Except as provided 
below, projects may not be located 
adjacent to the following facilities, or in 
areas where such facilities are 
concentrated: schools or day-care 
centers for handicapped persons, 
workshops, medical facilities, or other 
housing primarily serving handicapped 
persons. Projects may be located 
adjacent to other housing primarily 
serving handicapped persons if the 
projects together do not exceed the 
project size limitations under 
§ 885.720(a). 

§ 685.735 Prohibited relationships. 

(a) Conflicts of interest. Officers, 
directors, trustees, members, 
stockholders and authorized 
representatives of the Borrower, and 
officers and directors of the Sponsor 
may not have any financial interest in 
any contract in connection with the 
rendition of services, the provision of 
goods or supplies, project management, 
procurement of furnishings or 
equipment, construction of the project, 
procurement of the site or other matters 
related to the development and 
operation of the project Management 
contracts (including associated 
management fees) entered into by the 
Borrower with the Sponsor or the 
Sponsor’s nonprofit affiliate will not 
constitute a conflict of interest if no 
more than one person salaried by the 
Sponsor or management affiliate senes 
on the Borrower s board of directors. 

(b) Interest in earnings. No part of the 
net earnings of the Borrower or Sponsor 
may inure to the benefit of any private 
shareholder, contributor, or individual. 

(c) Control of Borrower or Sponsor. 
Neither the Borrower nor the Sponsor 
may be controlled by, or under the 
direction of, persons or entities seeking 
to derive profit or gain as a result of 
activities undertaken by the Borrower or 
Sponsor. 

(d) Provision of services. A person cr 
an entity (including an affiliated entity) 
may not provide services to a project in 
more than one of the following 
capacities: Attorney, architect, 
contractor, housing consultant 
management agent or seller of the site 
for the project, except that the same 
person or entity may serve a project as 
management agent and housing 
consultant. 

5 885.740 Other Federal requirements. 

(a) Nondiscrimination and equal 
opportunity. Participation in this 
program requires compliance with: 
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(1) The requirements of Title VIII of 
the Civil Rights Act of 1968 (42 U.S.C. 
3001-19) (Fair Housing Act) and its 
implementing regulations; Executive 
Order No. 11063 (Equal Opportunity in 
Housing) and implementing regulations 
at 24 CFR Part 107; and Title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 2000d) 
(Nondiscrimination in Federally 
Assisted Programs) and implementing 
regulations at 24 CFR Part 1; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07) and implementing 
regulations at 24 CFR Part 146, and the 
prohibitions against discrimination 
against otherwise qualified individuals 
with handicaps under section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 

794) and implementing regulations at 24 
CFR Part 8; 

(3) The requirements of Executive 
Order No. 11246 (Equal Employment 
Opportunity) and the regulations issued 
under the Order at 41 CFR Chapter 60; 

(4) The requirements of section 3 of 
the Housing and Urban Development 
Act of 1968 (12 U.S.C. 1701u) 
(Employment Opportunities for Lower 
Income Persons in Connection with 
Assisted Projects) and the implementing 
regulations at 24 CFR Part 135; 

(5) The requirements of Executive 
Order Nos. 11625,12432, and 12138 
(Minority and Women’s Business 
Enterprises); 

(6) The affirmative fair housing 
marketing requirements of 24 CFR Part 
200, Subpart M and the implementing 
regulations at 24 CFR Part 108; 

(7) The fair housing advertising and 
poster guidelines, 24 CFR Parts 109 and 
110 . 

(b) Environmental The National 
Environmental Policy Act of 1969, 

HUD’s implementing regulations at 24 
CFR Part 50, including the related 
authorities described in 24 CFR 50.4, and 
the Coastal Barrier Resources Act of 
1982 (16 U.S.C. 3601) apply to this 
program. For the purposes of Executive 
Order No. 11988, Floodplain 
Management, all applications under this 
program shall be treated as critical 
actions requiring consideration of the 
500-year flood plain. 

(c) Flood insurance. The Flood 
Disaster Protection Act of 1973 (42 
U.S.C. 4001) applies to this program. 

(d) Labor standards. For projects that 
are designed for dwelling use by 12 or 
more handicapped families (other than 
projects acquired without 
rehabilitation), participation in this 
program is subject to the following 
requirements. 

(1) Not less than the wages prevailing 
in the locality, as determined by the 


Secretary of Labor under the Davis- 
Bacon Act (40 U.S.C. 276a-276a-5), must 
be paid to all laborers and mechanics 
employed in the construction or 
rehabilitation of the project. HUD may 
waive the Davis-Bacon requirements if 
laborers or mechanics voluntarily 
donate their services without full 
compensation for the purposes of 
lowering the costs of construction or 
rehabilitation; the laborers or mechanics 
are not otherwise employed in the 
construction or rehabilitation of projects 
that are assisted under this part and 
designed for dwelling use by 12 or more 
families; and HUD determines that any 
amounts saved are fully credited to the 
Borrower undertaking the construction 
or rehabilitation. 

(2) Except where the Davis-Bacon 
requirements have been waived under 
paragraph (c)(1) of this section, 
contracts involving employment of 
laborers and mechanics shall be subject 
to the provisions of the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 327-333). 

(3) Sponsors, Borrowers, contractors 
and subcontractors must comply with all 
related rules, regulations, and 
requirements. 

(e) Relocation assistance. The 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(42 U.S.C. 4601) and govemmentwide 
implementing regulations at 49 CFR Part 
24 apply to this program. 

(f) Lead-based paint. (1) The 
requirements of the Lead-Based Point 
Poisoning Prevention Act (42 U.S.C. 
4821-4846) and implementing regulations 
at 24 CFR Part 35 (except as superseded 
in paragraph (f)(2) of this section apply 
to the dwellings (except zero-bedroom 
dwelling units) in housing assisted under 
this Subpart which was constructed or 
substantially rehabilitated before 1978 
and in which any child under seven 
years of age resides or is expected to 
reside. 

(2)(i) This paragraph implements the 
provisions of section 302 of the Lead- 
Based Paint Poisoning Prevention Act. 

42 U.S.C. 4822, by establishing 
procedures to eliminate, as far as 
practicable, the hazards of lead-based 
paint poisoning with respect to covered 
structures for which assistance is 
provided under this program. This 
paragraph is promulgated under 24 CFR 
35.24(b)(4) and supersedes, with respect 
to the program, the requirements 
prescribed in Subpart C of 24 CFR Part 
35. 

(ii) The following definitions apply to 
this paragraph (f): 

Applicable surface means all intact 
and nonintact painted interior and 


exterior surfaces of a residential 
structure. 

Chewable surface means all chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g., protruding 
comers, windowsills and frames, doors 
and frames, and other protruding 
woodworks. 

Defective paint surfaces means paint 
on applicable surfaces that is cracking, 
scaling, chipping, peeling, or loose. 

Elevated blood lead level or EBL 
means excessive absorption of lead: that 
is. a confirmed concentration of lead in 
whole blood of 25 ug/dl (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint means a paint 
surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm 2 . 

(iii) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, the Sponsor 
must inspect the structure for defective 
paint surfaces before it submits site 
information under § 885.780. If defective 
paint surfaces are found, treatment in 
accordance with 24 CFR 35.24(b)(2)(ii) is 
required. Correction of defective 
surfaces found during the initial 
inspection must be completed before 
initial occupancy of the project. 

(iv) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, if the 
Borrower is presented with test results 
that indicate that a child under the age 
of seven years occupies the structure 
and has an elevated blood lead level 
(EBL), the Borrower must cause the unit 
to be tested for lead-based paint on 
chewable surfaces. Testing must be 
conducted by a State or local health or 
housing agency, by an inspector 
certified or regulated by a State or local 
health or housing agency, or an 
organization recognized by HUD. Lead 
content shall be tested by using an X- 
ray fluorescence analysis (XRF) or other 
method approved by HUD. Test 
readings of 1 mg/cm 2 or higher using an 
XRF shall be considered positive for 
presence of lead-based paint. Where 
lead-based paint on chewable surfaces 
is identified, covering or removal of the 
paint surface in accordance with 24 CFR 
35.24(b)(2)(ii) is required. 

(v) Where abatement will result from 
rehabilitation activities planned [i.e., 
where all applicable surfaces will be 
replaced, covered or otherwise abated 
as described in this part), these surfaces 
need not be tested. 

(vi) In lieu of the procedures set forth 
in the proceding clause, the Borrower 
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may, at its descretion, abate all interior 
and exterior chewable surfaces in 
accordance with the methods set out at 
24 CFR 35.24[b)(2)(u). 

(vii) The Borrower must take 
appropriate action to protect tenants 
from hazards associated with abatement 
procedures. 

(viii) The Borrower must keep a copy 
of each inspection report for at least 
three years. If a unit requires testing, or 
treatment of chewable surfaces based 
on the testing, the Borrower must keep 
the test results, and. if applicable, the 
certification of treatment indefinitely. 
The records must indicate which 
chewable surfaces in the units have 
been tested or treated. If records 
establish that certain chewable surfaces 
were tested, or tested and treated, in 
accordance with the standards 
prescribed in this section, these surfaces 
do not have to be tested or treated at 
any subsequent time. 

(g) Intergovernmental review. The 
requirements for intergovernmental 
review in Executive Order No. 12372 
and the implementing regulations at 24 
CFR Part 52 are applicable to this 
program. 

Selection of Applications and Duration 
of Fund Reservation 

§ 885.750 Review of applications for fund 
reservation. 

(a) Preliminary evaluation. (1) HUD 
will perform a preliminary review of 
every application. To be eligible for 
technical review, the application must 
meet each of the criteria described 
below. 

(1) The application must be received 
by HUD at the appropriate address 
within the time period specified in the 
invitation, and must be complete. 

(ii) The Sponsor must be eligible to 
participate in the program. 

(iii) The proposed facilities and 
proposed occupancy requirements must 
be eligible under the program. 

(iv) The application must include a 
supportive services plan meeting the 
requirements of 8 885.710(b)(0). 

(2) Following the completion of the 
preliminary evaluation of all 
applications. HUD will notify Sponsors 
of applications that are found to be 
unapprovable. The notification will be 
in writing and will explain the reasons 
for HUD’s action. 

(b) Technical review processing. (1) 
HUD will perform a technical review of 
each application that is found to be 
acceptable under the preliminary 
evaluation. Technical review processing 
will consist of the following: 

(i) HUD will review the application to 
determine if: 


(A) The Sponsor has demonstrated 
financial and management capability to 
carry the project through to completion. 

(B) The Sponsor has previous 
experience in developing or operating 
housing, medical, or other facilities, or 
experience in providing supportive 
services to individuals of the disability 
group(s) proposed to be housed. 

(C) The Sponsor has made a 
commitment and will be able to provide 
the preliminary development costs and 
the minimum capital investment 

(D) The narrative description 
submitted under 6 085.710(b)(4) is 
appropriate for handicapped individuals 
meeting the proposed project occupancy 
requirements, and indicates that the 
proposed project is likely to comply with 
the project standards described in 

5 885^17, the project size limitations of 
8 885.720, the modest design and cost 
containment standards of 8 885.725, and 
the facility prohibitions of 8 885.727. 

(E) The locality (or the site, if the 
Sponsor has submitted evidence under 
8 885.780) is likely to meet the site and 
neighborhood standards of 8 885.730. If 
the Sponsor has submitted site 
information with the application, HUD 
will also determine if the site is 
acceptable under 8 885.780, including 
environmental review and flood hazard 
requirements. If a Sponsor has provided 
site evidence and HUD determines that 
the site is unacceptable, HUD will 
process the application as if no site 
evidence has been submitted. 

(F) The service plan description under 
5 885.710(b)(6) is directed to the needs of 
individuals with the type of disability 
the project proposes to serve, and 
demonstrates the Sponsor's ability to 
provide or assure the provision of the 
proposed supportive services to such 
individuals. 

(G) The proposed project does not 
conflict with State or local plans and 
policies governing the development and 
operation of facilities to serve 
individuals with the type of disability 
the project proposes to serve. 

(H) There is evidence of effective 
demand for the proposed project. 

(I) The Sponsor is in compliance with 
nondiscrimination and equal 
opportunity requirements. 

(j) The application is otherwise 
responsive to the invitation for 
applications and the requirements of 
this part 

(if) During technical review 
processing, HUD will also review the 
comments (if any) received from the 
State single point of contact and will 
determine if the proposed project is 
located in a locality that is acceptable 
under 8 885.780(c)(3)(i). 


(2) Based on the factors set forth in 
this paragraph (b), HUD will determine 
which applications are approvable. 
Selections will be made in accordant 
with paragraphs (c) and (d) of this 
section. 

(c) Ranking. (1) HUD will assign a 
rating to each application found to be 
approvable under technical review 
processing, based upon HUD's 
assessment of: 

(1) The degree to which the Sponsor 
has demonstrated, relative to other 
proposals: 

(A) Its capacity and commitment to 
assist the Borrower to carry the project 
through to long-term operation; 

(B) The Sponsor’s ability and 
commitment to provide the Borrower 
with the financial resources to establish 
and ensure the long-term operation of 
the proposed project; 

(C) Tlie need in the locality for a 
project serving handicapped 
invidividuals meeting the proposed 
project occupancy requirements; 

CD) Support for the proposed project 
from the local community, including 
State and local organizations familisr 
with the needs of handicapped 
individuals meeting the proposed project 
occupancy requirements; and 

(E) The Sponsor's ability to provide or 
facilitiate the provision of the proposed 
supportive services to handicapped 
individuals meeting the proposed project 
occupancy requirements. 

(ii) The degree to which the 
application supports minority enterprise; 
involves a small research or 
demonstration project; or provides an 
innovative housing program or 
alternative method of meeting lower 
income housing needs. 

(2) HUD may also assign additional 
rating points to applications that include? 
satisfactory evidence of approvable site 
(see 8 885.700) or, for group homes, that 
propose to use acquisition with or 
without moderate rehabilitation as the 
development method. If additional 
points for these factors will be awarded, 
the announcement of funds availability 
under 8 685.705 will include the 
maximum number of points that may be 
awarded under each factor. 

(3) Within each allocation area, HUD 
shall rank all approvable applications in 
order of their rating scores. 

(d) Selection. (1) Based on the ranking 
under paragraph (c) of this section, HUD 
shall select applications in the 
descending order of funding priority that 
most closely approximates the loan 
authority provided to the allocation 
area. 

(2) If the amount of loan authority 
allocated to an area exceeds the amoui t 








Federal Register / Vol, 53, No. 212 / Wednesday, November 2, 1988 / Proposed Rules 


44311 


necessary to fund all approvable 
applications in the area, the Department 
shall transfer the unused loan authority 
from the area to another area or areas in 
which there is insufficient loan authority 
for all approvable applications. 

(3) After selection of applications that 
can be funded with the loan authority 
allocated to the allocation areas, HUD 
may select unfunded but otherwise 
approvable applications for funding 
from available amounts in the 
Headquarters Reserve. 

(4) Following the selection of 
applications, HUD will notify the 
Sponsors of applications that are not 
approvable after technical review 
processing under paragraph (b] of this 
section, and the Sponsors of 
applications that are not selected for 
funding under this paragraph (d). The 
notification will be in writing and will 
explain the reasons for HUD’s action. 

§ 865.755 Approval of application*. 

(a) Notice of fund reservation. A 
Sponsor whose application is approved 
wil be issued a notice of section 202 
fund reservation in a format prescribed 
by HUD. The notice of fund reservation 
will specify: 

(1) The number and mix of units for an 
independent living complex or the 
number of residents approved for a 
group home, the locality of the proposed 
project, and the project occupancy 
requirements approved by HUD; 

(2) The amount of the section 202 fund 
reservation equal to the development 
cost limit computed under 5 885.810(c); 

(3) The amount of annual project 
assistance reserved for the project equal 
to the sum of the operating cost 
standard developed under 5 885.807 plus 
the annual debt service on the amount 
of the section 202 fund reservation 
(computer at an annual interest rate 
equal to the loan interest rate under 

5 885.810(f)(1) in effect on the date the 
notice is issued); 

(4) The deadline for the Sponsor to 
return a copy of the notification to HUD 
with an indication of its acceptance; 

(5) If the Sponsor did not submit the 
site information required under $ 885.780 
with the application, the deadline for the 
Sponsor to submit such information; 

(6) The deadline for the Borrower to 
submit a request for direct loan 
financing and a request for 
determination of Borrower eligibility 
under § 885.800; and 

(7) Other guidance to Sponsors and 
Borrowers (including any additional 
evidence required under 

{ 885.800(b)(2)(vii)). 

(b) Withdrawal of approval. If the 
Sponsor does not accept the notification 
by the date specified in the notice of 


fund reservation, HUD may notify the 
Sponsor that approval of the application 
is withdrawn. 

(c) Transfer of reservation. Except for 
a transfer of loan fund reservation from 
the Sponsor to the HUD-approved 
Borrower established by the Sponsor, no 
part of the loan fund reservation may be 
transferred. 

(d) Use of loan funds. A section 202 
fund reservation may be used only for 
the project that has been approved 
under the application. 

(e) Amendments. Subject to the 
availability of funds, HUD may amend 
the amount of a fund reservation 
approved under paragraph (a)(1) of this 
section at any time before the final 
closing of a loan. 

( 885.770 Duration of Section 202 fund 
reservation*. 

(a) Extension and cancellation of fund 
reservation. The duration of the initial 
fund reservation is 18 months from the 
date of issuance of the notice under 

§ 885.755. Subject to the approval of the 
Assistant Secretary: 

(1) The field office may, at any time, 
issue a notice of loan cancellation if the 
field office determines that the Borrower 
is not making satisfactory progress 
toward the start of construction, 
rehabilitation, or acquisition. 

(2) The field office shall issue a notice 
of loan cancellation if the construction, 
substantial rehabilitation, or acquisition 
with or without moderate rehabilitation 
of a project is not begun within 18 
months after the notice of section 202 
fund reservation under $ 885.755(a) is 
issued. This 18-month time period may 
be extended if HUD determines that the 
Borrower is making satisfactory 
progress toward the start of 
construction, rehabilitation or 
acquisition with or without 
rehabilitation. The field office may 
extend this time period up to 24 months 
after the notice of section 202 fund 
reservation is issued. HUD may grant 
additional extensions of up to 36 months 
after the notice of section 202 fund 
reservation is issued. 

(b) Notification procedures. (1) If HUD 
determines that a fund reservation must 
be cancelled under paragraph (a) of this 
section, the field office shall mail a 
notice of loan cancellation to the 
Borrower by certified mail return 
receipt requested. The notice of loan 
cancellation must: 

(i) Describe the reasons for the 
cancellation of the loan authority: and 

(ii) Advise the Borrower that it may 
file an appeal of the cancellation with 
the field office within 30 days of the 
receipt of the cancellation notice, end 
that the failure to file an appeal will 


result in the cancellation of the fund 
reservation upon the expiration of the 
30-day period. 

(2) If the Borrower fails to file an 
appeal of the loan cancellation within 30 
days of the receipt of the cancellation 
notice, the field office shall cancel the 
fund reservation and provide a written 
notice of the cancellation to the 
Borrower. 

(3) If the Borrower files an appeal 
within 30 days of the receipt of the 
cancellation notice, HUD Headquarters 
will review the appeal and will issue a 
decision on the appeal within 45 days of 
the receipt of the appeal. HUD will 
approve the appeal if the Borrower 
demonstrates that it is making 
satisfactory progress toward the start of 
construction, rehabilitation, or 
acquisition with or without moderate 
rehabilitation. 

(i) If HUD approves the appeal it 
shall provide a written notification of 
the approval to the Borrower. The 
notification shall indicate the duration 
of the extended fund reservation. 

(Ii) If HUD disapproves the appeal, it 
shall notify the Borrower in writing of 
the determination, and cancel the fund 
reservation. 

§885.775 Transition. 

At any time before initial loan closing, 
a Sponsor or Borrower that received a 
reservation of loan authority under 
section 202 of the Housing Act of 1959 
and a reservation of contract authority 
for housing assistance payments under 
section 8 of the United States Housing 
Act of 1937 for a project for nonelderly 
handicapped families under Subparts B 
through D of this Part, may submit a 
request to HUD to substitute project 
assistance payments under this Subpart 
G for the Section 8 housing assistance 
payments. After HUD completes its 
selections for funding in a fiscal year 
and to the extent that funds are 
available for the substitution of project 
assistance, HUD may approve a request 
if: (a) The project is eligible for 
assistance under the requirements of 
this Subpart G; and (b) the project is 
financially infeasible with contract rents 
limited by the Section 8 Fair Market 
Rents or the substitution would 
otherwise facilitate the development of 
the project in a timely manner. 

Direct Loan Financing Procedures 

§ 885.780 Submission of sit* Information. 

(a) Required information. The 
following information with respect to 
the proposed project is not required with 
the application, but must be provided 
within the time period specified in 
§ 885.755(a)(5). 
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(1J A map showing the location of the 
site and the racial composition of the 
neighborhood, with any area of racial 
concentration delineated. 

(2) Evidence that the proposed 
acquisition, construction or 
rehabilitation is permissible under 
applicable zoning ordinances or 
regulations, or a description of the 
actions required to make the acquisition, 
construction or rehabilitation 
permissible under such laws and 
ordinances and the basis for the 
Sponsor’s belief that proposed actions 
will be completed successfully before 
the receipt of commitment for direct 
loan financing [e.g., a summary of the 
results of any recent requests for 
rezoning classifications and the time 
required for such rezoning, preliminary 
indications of acceptability from zoning 
bodies, etc.). 

(3) A statement whether the proposed 
project will displace site occupants. If 
so, the proposal must state the number 
of families, individuals, and business 
concerns to be displaced (identified by 
race or minority group, and status as 
owners or renters), must demonstrate 
that relocation is feasible, and must 
explain how necessary relocation 
payments, if any, will be funded. 
Relocation payments may not be funded 
from loan proceeds. 

(4) A showing that the proposal meets 
any special requirements or restrictions 
necessary for compliance with the local 
HAP. 

(b) HUD review of site information. 
HUD will review the Sponsor’s 
submission under paragraph (a) of this 
section. A site may be approved if: 

(1) The site meets the site and 
neighborhood standards of § 885.730. 

(2) The Sponsor has demonstrated 
that the development of the site is 
permissible under applicable local 
zoning ordinances or regulations or will 
be permissible under such ordinances 
and regulations before the receipt of the 
commitment for direct loan financing: 
and 

(3) Any proposed relocation is 
feasible and necessary relocation 
payments will be funded from sources 
other than section 202 loan proceeds. 

(c) Additional site requirements —(1) 
Notification to local government. When 
site specific information is received, 

HUD will forward (if not previously 
submitted by the Sponsor) a notification, 
in the form prescribed by HUD, to the 
chief executive officer (or such persons 
as that office may designate) of the unit 
of general local government in which the 
proposed housing is to be located, and 
shall invite a response within 30 
calender days from the date of the 
notification letter. HUD will review the 


comments, if any, received during the 
response period from the appropriate 
unit of general local government to 
determine if the proposed site for the 
project is approvable under section 213 
of the Housing and Community 
Development Act of 1974. 

(2) Environmental review. HUD will 
complete an environmental review in 
compliance with the National 
Environmental Policy Act of 1969 and 
the related authorities in 24 CFR Part 50. 

(3) Flood insurance. Assistance will 
not be provided for the acquisition, 
construction, reconstruction, repair, or 
improvement of a building located in an 
area that has been identified by the 
Federal Emergency Management 
Agency (FEMA) as having special flood 
hazards unless (i)(A) the community in 
which the area is situated is 
participating in the National Flood 
Insurance Program in accordance with 
44 CFR Parts 59 through 79, or (B) less 
than a year has passed since FEMA 
notification to the community regarding 
such hazards: and (ii) flood insurance on 
the structure is obtained in accordance 
with section 102(a) of the Flood Disaster 
Protection Act of 1973 (42 U.S.C. 4001). 

(4) Coastal barriers. Assistance will 
not be provided for projects in an 
undeveloped coastal barrier designated 
under the Coastal Barrier Resources Act 
of 1982 (16 U.S.C. 3601). 

(d) HUD approval. (1) If HUD 
determines that a site is approvable 
under this section, HUD will notify the 
Sponsor of the approval, including a 
statement of any specific environmental 
conditions that must be met as a 
condition of HUD approval. The 
Sponsor must obtain site approval under 
this section before it applies for 
conditional commitment under 
5 885.800(c). 

(2) If HUD determines that a site is not 
approvable under this section, HUD will 
notify the Sponsor of the Disapproval 
and the reasons for disapproval. If a site 
is disapproved, the Sponsor may, 
consistent with its application under 
§ 885.710, obtain a new site and 
resubmit a request for site approval 
under this section. 

§ 685.800 Request for direct loan 
financing. 

(a) Request for direct loan financing. 

A Borrower established by a Sponsor 
receiving a fund reservation must submit 
a request for direct loan financing 
within the time limit specified in the 
notice of section 202 fund reservation to 
the field office serving the area in which 
the proposed project will be located. 

(b) Request for determination of 
Borrower eligibility. Simultaneously 
with the request for direct loan 


financing, the Borrower must submit a 
request for determination of eligibility, 
on a form or forms prescribed by HUD. 

(1) The Borrower will be required to 
submit the information required of 
Sponsors under 5885.710(b)(1), (2), (11), 
(12)(ii) and (iii), (13) and (16), as 
modified by this paragraph: 

(1) Borrowers may omit the board of 
director's resolution required under 

5 885.710(b)(ll), but will be required to 
submit certifications signed by all 
officers and directors of the Sponsor and 
the Borrower certifying that they have 
not had and will not have any financial 
interest in any contract, or in any firm or 
corporation that has a contract, with the 
Borrower in connection with the 
rendition of services, the provision of 
goods or supplies, procurement of 
furnishings and equipment, construction 
of the project, procurement of the site, or 
other matters, whatsoever. In the case of 
officers and directors of the Sponsor, 
this certification does not apply to 
management contracts (including 
management fees associated with such 
contracts) entered into by the Borrower 
with the Sponsor or its nonprofit 
affiliate. However, more than one 
person salaried by the Sponsor or 
management affiliate may serve on the 
Borrower’s board of directors. 

(ii) A Borrower will meet the 
requirements for a tax exemption ruling 
under § 885.710(b)(12)(ii) if it 
demonstrates that it applied for a tax 
exemption ruling under section 501(c) (3) 
or (4) before filing the request for 
determination of Borrower eligibility. 

(2) Borrowers will be required to 
submit sufficient evidence to 
demonstrate: 

(i) The Borrower is a nonprofit 
corporation incorporated separately 
from the Sponsor; 

(ii) The Borrower has the necessary 
legal authority to finance, acquire (with 
or without moderate rehabilitation), 
construct, or substantially rehabilitate 
and maintain the project, and to apply 
for and receive the section 202 loan. 

(iii) The Borrower meets all corporate 
organization requirements that HUD 
may impose, including requirements 
that: (A) The purposes of the Borrower 
include the promotion of the welfare of 
handicapped families; (B) the articles of 
incorporation and by-laws do not 
include any references to religion or 
religious purposes; (C) the articles of 
incorporation must provide that upon 
the dissolution of the Borrower, its 
assets remaining after payment of all 
debts and liabilities will be conveyed or 
distributed only to an organization 
created and operated for nonprofit 
purposes similar to the Borrower, other 
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than one created for a religious purpose; 
(D) the articles of incorporation must 
permit the Sponsor to appoint and 
remove a majority of the voting 
members of the Borrower’s board of 
directors; and (E) the articles of 
incorporation must provide that the 
board of directors will be composed of a 
minimum of seven individuals 

(iv) The Borrower is not authorized to 
engage in any other business or activity 
(including the operation of another 
rental property) or incur any liability or 
obligation not related to the project 

(v) The Sponsor has fulfilled its 
commitment to provide resources to the 
Borrower, as described in the Sponsor’s 
application under 5 885.710(b) (12)(iii) 
and (19). 

(vi) The Borrower has submitted a 
request for preliminary determination of 
eligibility as a mortgagor, on a form 
prescribed by HUD. 

(vii) The Borrower has submitted such 
additional evidence as HUD may 
require in the notice of section 202 fund 
reservation under 5 885.755. 

(3) If housing consultant services have 
been used by die Sponsor, the Borrower 
must execute the housing consultant 
contract and submit it to HUD with the 
request for determination of Borrower 
eligibility. 

(c) Conditional commitment 
processing. The request for conditional 
commitment processing must be on a 
form or forms prescribed by HUD and 
must include all required exhibits. 

During conditional commitment, HUD 
will: 

(1) Determine whether the Borrower 
has established its eligibility under 
paragraph (b) of this section. 

(2) Establish the amount of the initial 
contract rents and any initial utility 
allowances to be provided in 
independent living complexes. 

(i) The amount of the initial contract 
rent plus any utility allowances shall not 
exceed the annual reasonable and 
necessary operating costs of the project 
plus the debt service on the amount of 
the section 202 loan. 

(ii) Operating cost standards 
developed under § 885.807 are used to 
evaluate the reasonableness of the 
operating costs of the proposed project 
HUD may approve operating costs that 
exceed the applicable operating cost 
standard (including adjustments under 
3885.807(a)). 

(iii) If the cost of utilities (except 
telephone) and other housing services 
are not included in the initial contract 
rent for an independent living complex, 
HUD will establish initial utility 
allowances for the project based on the 
monthly cost of a reasonable 
consumption of utilties and other 


services for the unit by an energy- 
conservative household of modest 
circumstances consistent with the 
requirements of a safe, sanitary, and 
healthful living environment. The cost of 
utilities and other housing services for 
group homes will be included in the 
initial contract rent. 

(3) Review the site and project design 
to determine if the Borrower has 
presented adequate evidence of site 
control, and the proposed project 
complies with the project standards 
described in 5 885.717, the project size 
limitations of 5 885.720, the modest 
design and cost containment standards 
of § 885.725, and the facility prohibitions 
of § 885.727. To assist in this review, 
Borrowers will be required to submit the 
following information with their request 
for conditional commitment: 

(i) Documentary evidence that the 
Sponsor has control of the site. 

(ii) A sketch of the site plan showing 
the general development of the site 
includng the location of the proposed 
buildings, streets, parking areas and 
drives, service areas, and unusual site 
features, and architectural sketches of 
typical unit plans (including the square 
feet per unit), floor plans for typical 
units, floor plans showing special 
spaces, accommodations and common 
areas, and the main elevation of each 
building. 

(iii) If the proposed bousing does not 
comply with the cost containment and 
modest design standards of 5 885.725(a) 
through (c), evidence demonstrating that 
the proposed housing is eligible for an 
excepton from these standards under 
5885.725(d). 

(iv) A statement describing any 
proposed methods to be used in the 
construction and rehabilitation of the 
project that will promote construction 
efficiencies. 

(4) Establish land value. 

(5) Evaluate the overall financial 
feasibility of the project. 

(6) Evaluate the adequacy of the 
Borrower’s affirmative fair housing 
marketing plan. 

(d) Firm commitment processing . The 
request for firm commitment processng 
must be on a form or forms prescribed 
by HUD and must include all required 
exhibits. Processing of a request for a 
firm commitment will include review of 
the final plans and specifications, 
review of environmental conditions to 
site approval, review of the contractor/ 
Borrower’s cost estimate, and a review 
of the conclusions reached during 
conditional commitment processing. 
HUD may permit the Borrower to submit 
a request for firm commitment without 
previous conditional commitment 
processing under certain circumstances 


[e.g., the project involves acquisition 
with or without moderate rehabilitation 
or construction projects utilizing designs 
that have been previously submitted to. 
and approved by, HUD). Under such 
circumstances, HUD will perform the 
steps set forth in paragraph (c) of this 
section, during firm commitment 
processing. 

(e) Loan interest rote. When the 
request for conditional or firm 
commitment for direct loan financing is 
submitted, the Borrower may request 
that the loan interest rate be computed 
at the optional interest rate as provided 
under 5 885.810(f)(2). If the Borrower 
makes such a request, the loan interest 
rate used for the processing of the 
request for conditional or firm 
commitment under paragraph (c) or (d) 
of this section shall be the optional loan 
interest rate. If the Borrower does not 
make a request for the optional rate, the 
interest rate used for processing the 
request shall be the interest rate 
computed under 5 885.810(f)(1)* 

CD Modification of contract rents. 
Contract rents proposed by a Borrower 
may be modified by HUD at any time 
before execution of the agreement to 
enter into a project assistance contract. 

§ 885.805 Approval of requests for direct 
loan financing. 

HUD will review the request for direct 
loan financing (including the request for 
determination of Borrower eligibility) 
and all required exhibits and will notify 
the Borrower of its approval by issuance 
of a conditional or firm commitment, as 
appropriate, or of its disapproval of the 
request. 

(a) Issuance of conditional 
commitment. A conditional commitment 
will include the followng: 

(1) The estimated cost of the project; 

(2) The land value fully improved 
(with offsite improvements installed) 
and, if the proposal involves the 
rehabilitation of a project, the “as is” 
value of the site; 

(3) The detailed estimates of operating 
expenses; 

(4) The financial requirements; 

(5) The loan amount; 

(6) The interest rate used in 
processing the request; 

(7) The approved contract rents and 
utility allowances; and 

(8) The deadline for the submission of 
the Borrower’s request for a firm 
commitment for direct loan financing. 

(b) Issuance of firm commitment . A 
firm commitment will include the 
following: 

(1) Approval of the final plans and 
specifications: 
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(2) A statement that the contractor/ 
Borrower’s cost estimates have been 
reviewed; 

(3) Reaffirmation of the conclusions 
reached during conditional commitment 
processing or a statement describing the 
approved changes to earlier conclusions; 

(4) The interest rate used n the 
processing of the request. 

If the Borrower was permitted to 
apply for a firm commitment without 
going through conditional commitment 
processing, the items listed in paragraph 

(a) of tis section shall be included in the 
issuance of the firm commitment for 
direct loan financing. Issuance of a firm 
commitment evidences HUD’s approval 
of the request for direct loan financing, 
and sets forth the terms and conditions 
upon which the loan shall be made and 
the loan proceeds disbursed. 

(c) Cancellation . If a request for 
Borrower eligibility or a request for 
conditional or firm commitment for 
direct loan financing is not submitted 
within the time periods specified in the 
notice of section 202 fund reservation or 
in the conditional commitment (as 
appropriate), HUD may cancel the fund 
reservation under 5 885.770. 

§ 885.807 Operating cost standard. 

(a) General . At least annually, HUD 
shall establish operating cost standards 
based on the average annual operating 
cost of comparable housing for 
handicapped families in each field 
office. The operating cost standards 
shall be developed for group homes 
based on the number of residents, and 
for independent living complexes based 
on the number of units. HUD may adjust 
the operating cost standard applicable 
to an approved project to reflect 
additional operating costs necessary to 
serve handicapped individuals meeting 
the project occupancy requirements, and 
to reflect differences in costs based on 
location within the field office 
jurisdiction. The operating cost standard 
will be used to determine the amount of 
the project assistance reserved for a 
project under 5 885.755(a)(3) and to 
review the reasonableness of operating 
costs for the establishment of initial 
contract rents at the time of issuance of 
the conditional commitment under under 
§ 885.800(a). 

(b) Operating cost. Costs included in 
the computation of the operating cost 
standard are: 

(1) Administrative expenses, including 
salary and management expenses 
related to the provision of shelter. 
Operating costs exclude expenses 
related to administering, or managing 
the provision of. supportive services. 


(2) Maintenance expenses, including 
routine and minor repairs and 
groundskeeping. 

(3) Security expenses. 

(4) Utilities expenses, including gas. 
oil. electricity, water, sewer, trash 
removal, and extermination services. 
Operating costs exclude telephone 
serv ices for families. 

(5) Taxes and insurance. 

(6) Allowances for reserves. 

§ 885.810 Amount and terms of financing. 

(a) Amount of financing. The amount 
of financing approved shall be the 
amount stated in the notice of fund 
reservation, including any increase 
approved by HUD before the final 
closing of a loan. The amount of 
financing may not exceed the lesser of 
the amounts provided in paragraphs (b) 
through (e) of this section. 

(b) Estimated development cost The 
amount of the loan may not exceed the 
total estimated development cost of the 
project (as determined by HUD), less the 
incremental development cost and 
capitalized operating costs associated 
with excess amenities and design 
features to be paid for by the Sponsor 
under § 885.725(d)(1). 

(c) Development cost limit (1) For 
independent living complexes, the total 
development cost of the property or 
project attributable to dwelling use (less 
the incremental development cost and 
capitalized operating costs described in 
paragraph (b) of this section) may not 
exceed: 

(1) For independent living complexes 
without elevators: 

(A) $28,032 per family unit without a 
bedroom; 

(B) $32,321 per family unit with one 
bedroom; 

(C) $38,979 per family unit with two 
bedrooms; 

(D) $49,893 per family unit with three 
bedrooms; 

(E) $55,583 per family unit with four or 
more bedrooms. 

(ii) For independent living complexes 
with elevators: 

(A) $29,500 per family unit without a 
bedroom; 

(B) $33,816 per family unit with one 
bedroom; 

(C) $41,120 per family unit with two 
bedrooms; 

(D) $53,195 per family unit with three 
bedrooms; 

(E) $58,392 per family unit with four or 
more bedrooms. 

(2) For group homes, the total 
development cost of the project may not 
exceed the cost limit for the project. 

HUD will periodically establish cost 
limits for various sizes of group homes 
by publishing a notice of the cost limits 


in the Federal Register. The cost limits 
will reflect those costs reasonable and 
necessary to develop a project of a size 
that will accommodate the specified 
number of residents and comply with 
HUD minimum property standards; the 
minimum square footage requirements, 
bathroom and recreational area 
requirements of § 885.717; cost 
containment and modest design 
standards of § 885.725 and other design 
requirements applicable to group homes 
under this part. To develop the cost limit 
for group homes, HUD will use 
commercially available construction 
cost indices and construction cost data 
for recently completed comparable 
group homes. 

(3) Increased mortgage limits. 

(i) The Assistant Secretary may 
increase the cost limits set forth in 
paragraphs (c) (1) and (2) of this section 
by up to 110 percent in any geographic 
area where the cost levels require, and 
may increase the cost limits by up to 140 
percent on a project-by-project basis. 

(ii) If the Assistant Secretary finds 
that high construction costs in Alaska, 
Guam or Hawaii make it infeasible to 
construct dwellings, without the 
sacrifice of sound standards of 
construction, design, and livability, 
within the cost limits provided in this 
paragraph (c), the principal amount of 
mortgages may be increased to 
compensate for such costs. The increase 
may not exceed the limitations 
established under this section (including 
any high cost area adjustment) by more 
than 50 percent. 

(d) Rehabilitation projects — 
additional limits. A loan that involves a 
project to be rehabilitated is subject to 
the following additional limitations: 

(1) Property held in fee. If the Sponsor 
is the fee simple owner of a property 
unencumbered by a mortgage, the 
maximum loan amount may not exceed 
100 percent of the cost of the proposed 
rehabilitation. 

(2) Property subject to existing 
mortgage. If the Sponsor owns the 
property subject to an outstanding 
indebtedness that is to be refinanced 
with part of the section 202 loan, the 
maximum loan amount may not exceed 
the cost of rehabilitation plus the 
portion of the outstanding indebtedness 
that does not exceed the fair market 
value of the land and improvements 
before the rehabilitation, as determined 
by HUD. 

(3) Property to be acquired. If the 
property is to be acquired by the 
Borrower from an entity other than the 
Sponsor, and the purchase price is to be 
financed with a part of the section 202 
loan, the maximum loan amount may 
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not exceed the cost of the rehabilitation 
plus the portion of the purchase price 
that does not exceed the fair market 
value of such land and improvements 
before the rehabilitation, as determined 
by HUD. 

(e) Leaseholds. If a loan is secured by 
a leasehold estate rather than by a fee 
simple estate, the amount of the loan 
attributable to the cost of the property 
may not exceed the value of the 
leasehold estate. 

(f) Loan interest rate. The loan is 
made on the date of the initial loan 
closing under § 885.815. Loans shall bear 
interest at a rate determined by HUD in 
accordance with this section. 

(1) Annual interest rate. Except as 
provided under paragraph (f)(2), loans 
shall bear interest at the rate in effect at 
the time the loan is made. The loan 
interest rate shall not exceed: 

(1) The average yield on the most 
recently issued 30-year marketable 
obligations of the United States during 
the three-month period immediately 
preceding the fiscal year in which the 
loan is made (adjusted to the nearest 
one-eighth of one percent), plus an 
allowance to cover administrative costs 
and probable losses under the program; 
and 

(ii) Any applicable statutory ceiling on 
the loan interest rate including the 
allowance to cover administrative costs 
and probable losses. 

(2) Optional interest rate. The 
Borrower may elect an optional loan 
interest rate. To elect the optional rate, 
the Borrower must request that HUD 
determine the loan interest rate at the 
time of the Borrower’s request for 
conditional or firm commitment for 
direct loan financing under § 885.800. 

(i) If the Borrower elects the optional 
loan interest rate, the loan interest rate 
shall not exceed: 

(A) The average yield on the most 
recently issued 30-year marketable 
obligations of the United States during 
the three-month period immediately 
preceding the fiscal year in which the 
request for commitment is submitted 
(adjusted to the nearest one-eighth of 
one percent), plus an allowance to cover 
administrative costs and probable 
losses under the program; 

(B) The average yield on the most 
recently issued 30-year marketable 
obligations of the United States during 
the one-month period immediately 
preceding the month in which the 
request for commitment is submitted 
(adjusted to the nearest one-eighth of 
one percent), plus an allowance to cover 
the administrative costs and probable 
losses under the program; and 

(C) Any applicable statutory ceiling 
on the loan interest rate including an 


allowance to cover administrative costs 
and probable losses under the program. 

(ii) The date of submission of a 
request for conditional or firm 
commitment is the date that the 
Borrower submits the complete and 
acceptable request to HUD under 

5 885.800. The date of the submission of 
a request for commitment will not be 
affected by any subsequent 
resubmission of the request by the 
Borrower or by any reprocessing of the 
request by HUD. 

(iii) The Borrower may withdraw its 
election of the optional interest rate at 
any time before initial loan closing. If 
the Borrower elected the optional 
interest rate with its request for 
conditional commitment and withdraws 
its election, the loan will bear interest at 
the rate determined under paragraph 
(f)(1), of this section, unless the 
Borrower elects an optional interest rate 
with its request for firm commitment. If 
the Borrower withdraws its election 
after the date of submission of its 
request for firm commitment, the loan 
will bear interest at the rate determined 
under paragraph (f)(1) of this section. 

(iv) If initial loan closing has not 
occurred within 18 months after the 
Notice of Section 202 Fund Reservation 
is issued, the Borrower's election of the 
optional rate will be cancelled and the 
loan will bear interest at the rate 
determined under paragraph (f)(1) of this 
section. 

(3) Allowance for administrative costs 
and probable losses. For the purpose of 
computing the loan interest rate under 
paragraphs (f)(1) and (2) of this section, 
the allowance to cover administrative 
costs and probable losses under the 
program is one-fourth of one percent 
(.25%) per annum for both the 
construction and permanent loan 
periods. 

(g) Announcement of interest rates. (1) 
HUD will annually announce the loan 
interest rate determination under 
paragraph (f)(1) of this section by 
publishing notice of the rate in the 
Federal Register. The Federal Register 
notice will include a statement 
explaining the basis for the interest rate 
determination. 

(2) Upon the Borrower’s request, HUD 
will provide available current 
information concerning the 
determination of the interest rate under 
paragraph (f)(2) of this section. 

(h) Security for loan. The loan will be 
secured by a first mortgage on real 
estate in fee simple or a long-term 
leasehold. The mortgage will be 
repayable during a term not to exceed 40 
years and will be subject to such terms 
and conditions as HUD may prescribe. 


(i) Minimum capital investment. 
Borrowers must provide a minimum 
capital investment of one-half of one 
percent (0.5%) of the mortgage amount 
commited to be disbursed, not to exceed 
$10,000. Loans made under section 106 
of the Housing Act of 1968 may not be 
used to meet the minimum capital 
investment requirement. The minimum 
capital investment will be placed in 
escrow at the initial closing of the 
section 202 loan and will be held by 
HUD or by a HUD-approved escrow 
agent for not less than three years 
following the date of initial occupancy. 
The escrow account may be used for 
operating expenses or deficits as may be 
directed by HUD. Any unexpended 
balance remaining in the minimum 
capital investment account at the end of 
the escrow period will be returned to the 
Borrower. 

§ 885.812 Prepayment of loans. 

(a) Prepayment prohibition. The 
prepayment (whether in whole or in 
part) or the assignment or transfer of 
physical and financial assets of any 
section 202 project is prohibited, unless 
the Assistant Secretary gives prior 
written approval. 

(b) HUD-approved prepayment. 
Approval for prepayment or transfer 
will not be granted unless HUD 
determines that the prepayment or 
transfer of the loan is a part of a 
transaction that will ensure the 
continued operation of the project until 
the original maturity date of the loan in 
a manner that will provide rental 
housing for the handicapped families on 
terms at least as advantageous to 
existing and future tenants as the terms 
required by the original section 202 loan 
agreement and any other loan 
agreements entered into under other 
provisions of law. 

§ 885.815 Requirements prior to initial 
loan closing. 

Before the initial loan closing, the 
Borrower must furnish such executed 
documents in such form as HUD may 
require, including the following: 

(a) Agreement to enter into a project 
assistance contract. 

(b) Certificate of incorporation of the 
Borrower as required by applicable 
State or local law. 

(c) Internal Revenue Service Section 
501(c)(3) or (4) tax exemption ruling. 

(d) Certification of relationships and 
nonprofit motives of the Borrower. 

(e) Attorney’s opinion as to the legal 
status of the Borrower, building permit, 
and compliance with zoning laws and 
requirements. 
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(f) Regulatory agreement for nonprofit 
section 202 Borrowers. 

(g) Borrower’s oath that the project 
will not be used for hotel or transient 
purposes. 

(h) Agreement and certification to 
certify actual costs and as to any 
financial and family relationships 
between the Borrower, the architect, 
general contractor and subcontractors. 

fi) Assurance of compliance with 
HUD regulations under Title VI of the 
Civil Rights Act of 1964. 

CJ) Note and first mortgage or deed of 
trust. 

(k) A title policy insuring that the 
mortgage constitutes a first lien on the 
project. 

(l) Building loan agreement setting 
forth the conditions for loan 
disbursement. 

(m) Construction, moderate 
rehabilitation or substantial 
rehabilitation contract between the 
Borrower and the general contractor 
(see § 885.816 for contract award 
requirements). 

(n) Assurance of completion of 
construction, moderate rehabilitation or 
substantial rehabilitation contract in the 
form of corporate surety bonds for 
payment and performance, each in the 
amount of 100 percent of the amount of 
the HUD-estimated construction or 
rehabilitation cost, or a cash escrow in 
the amount of 25 percent of the HUD- 
estimated construction or rehabilitation 
cost. The corporate surety bond must be 
issued by a surety company that is 
satisfactory to HUD. 

(o) Escrow agreement in the amount 
of the cost of any off-site facilities 
funded by a cash deposit or letter of 
credit to assure completion of the 
facilities. 

§ 885.816 Requirements for awarding 
construction contracts. 

(a) Construction contract award. 
Awards shall be made only to 
responsible contractors that possess the 
potential ability to perform successfully 
under the terms and conditions of a 
proposed construction contract. 
Consideration shall be given to such 
matters as contractor integrity, 
compliance with public policy, record of 
past performance, and financial and 
technical resources. 

(b) Negotiated noncompetitive 
construction contracts. Competitively 
bid contracts are not required. 

Negotiated noncompetitive contracts 
must be cost-reimbursement contracts 
with a ceiling price, and may provide an 
incentive payment to the contractor for 
early completion. 


§ 885.820 Loan disbursement procedures. 

(a) General. Disbursements of loan 
proceeds shall be made directly by HUD 
to or for the account of the Borrower 
and may be made through an approved 
lender, mortgage servicer, title insurance 
company, or other agent satisfactory to 
the Borrower and HUD. 

(b) Timing and amount of 
disbursement. Disbursements to the 
Borrower will be made on a periodic 
basis, and in amounts not to exceed the 
HUD-approved cost of the portions of 
construction or rehabilitation work 
complete and in place (except as 
modified in paragraph (d) of this 
section), minus the appropriate 
holdback, as determined by HUD. 

(c) Content of disbursement 
requisition. Requisitions for loan 
disbursements must be submitted by the 
Borrower on forms prescribed by HUD 
and must be accompanied by such 
additional information as HUD may 
require in order to approve loan 
disbursements under this part, including 
but not limited to evidence of 
compliance with the labor standards 
described at $ 885.740(d), Department of 
Labor regulations, all zoning, building 
and other governmental requirements, 
and such evidence of continued priority 
of the Borrower’s mortgage as HUD may 
prescribe. 

(d) Disbursements for building 
components stored off-site. In loan 
disbursements for building components 
stored off-site, the term ’’building 
component” will mean any 
manufactured or pre-assembled part of a 
structure as defined by HUD and which 
HUD has designated for off-site storage 
because it is of such size or weight that 
storage of the components required for 
timely construction progress at the 
construction site is impracticable, or 
because weather damage or other 
adverse conditions prevailing at the 
construction site would make storage at 
the site impracticable or unduly costly. 
Each building component must be 
specifically identified for incorporation 
into the property as provided under 
paragraph (d)(l)(ii) of this section. 

(1) Storage, (i) A loan disbursement 
may be made for up to 90 percent of the 
invoice value (to exclude cost of 
transportation and storage) of the 
building components stored off-site if 
the components are stored at a location 
approved by HUD. 

(ii) Each building component shall be 
adequately marked to be readily 
identifiable in the inventory of the off¬ 
site location. It shall be kept together 
with all other building components of 
the same manufacturer intended for use 
in the same project for which loan 
disbursements have been made and 


separate and apart from similar units 
not for use in the project. 

(iii) Storage costs, if any. shall be 
borne by the general contractor. 

(2) Responsibility for transportation, 
storage and insurance of off-site 
building components. The general 
contractor of the project shall have the 
responsibility for insuring the 
components in the name of the Borrower 
while in transit and storage and for 
delivering or contracting for the delivery 
of the components to the storage area 
and to the construction site, including 
the payment of freight 

(3) Loan disbursements, (i) Before a 
loan disbursement for a building 
component stored off-site is made, the 
Borrower shall: 

(A) Obtain a bill of sale for the 
component; 

(B) Provide HUD with a security 
agreement pledged by a first lien on the 
building components with the exception 
of such other liens or encumbrances as 
may be approved by HUD; 

(C) File a financing statement in 
accordance with the Uniform 
Commercial Code. 

(ii) Before each loan disbursement for 
building components stored off-site is 
made, the manufacturer and the general 
contractor shall certify to HUD that the 
components, in their intended use, 
comply with HUD-approved contract 
plan and specifications. 

(iii) Loan disbursements may be made 
only for components stored off-site in a 
quantity required to permit the 
uninterrupted installation on the site. 

(iv) The outstanding amount of 
advances for building components 
stored off-site may not exceed 50 
percent of the total estimated 
construction co9t for the project as 
specified in the construction contract. 

(v) Payments for building components 
stored off-site will not be approved 
unless the contractor has a corporate 
surety bond for payment and 
performance each in the amount of 100 
percent of the amount of the 
construction contract. 

(vi) No single loan disbursement shall 
be made in an amount less than $10,000. 

§ 885.825 Completion of cost certification. 

(a) Requisition for final disbursement. 
The Borrower must satisfy the 
requirements for completion of 
construction, substantial rehabilitation, 
or acquisition with or without moderate 
rehabilitation and receive all required 
approvals from HUD before submitting a 
final requisition for disbursement of 
loan proceeds. 

(b) Cost certification . The Borrower 
shall submit to the field office all 
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documentation required for final 
disbursement of the loan including: 

(1) A certification of actual cost to the 
Borrower of the construction contract, 
architectural, legal, organizational, off¬ 
site costs, and all other items of eligible 
expense. The certificate shall not 
include as actual costs any kickbacks, 
rebates, trade discounts, or other similar 
payments to the Borrower or to any of 
its officers, directors, or members. 

(2) For projects with a mortgage of 
$750,000 or more, a verification of the 
certificate of actual cost by an 
independent public accountant 
acceptable to the field office. 

(3) A certification of the general 
contractor (and of such subcontractors, 
material suppliers, and equipment 
lessors as HUD may require) on a form 
prescribed by HUD, as to all actual 
costs paid for labor, materials, and 
subcontract work under the general 
contract exclusive of the builder’s fee 
and kickbacks, rebates, trade discounts, 
or other similar payments to the general 
contractor, the Borrower and any of its 
officers, directors, stockholders, 
partners or members. 

(c) Reduction of loon amount and 
contract rents. If the certified costs 
provided under paragraph (b) of this 
section and approved by HUD are less 
than the loan amount established under 
§ 885.805, the loan amount and the 
contract rents will be reduced 
accordingly. 

(d) Recovery of overpayment. If the 
contract rents are reduced under 
paragraph (c) of this section, the 
maximum annual commitment under the 
PAC will be reduced. If contract rents 
are reduced based on cost certifications 
made after PAC execution, any 
overpayment after the effective date of 
the contract will be recovered from the 
Borrower by HUD. 

Project Assistance Contract 

§ 8C5.900 Project assistance contract 

(a) Project assistance contract (PAC). 
The PAC sets forth rights and duties of 
the Borrower and HUD with respect to 
the project and the project assistance 
payments. 

(b) PAC execution. (1) Upon 
satisfactory completion of the project, 
the Borrower and HUD shall execute the 
PAC on the form prescribed by HUD. 

(2) The effective date of the PAC may 
be earlier than the date of execution, but 
no earlier than the date of HUD’s 
issuance of the permission to occupy. 

(3) If the project is completed in 
stages, the procedures of this paragraph 
(b) shall apply to each stage. 

(c) Project assistance payments to 
owners under the PAC. The project 


assistance payments made under the 
PAC are: 

(1) Payments to the Borrower to assist 
eligible families leasing assisted units. 
The amount of the project assistance 
payment made to the Borrower for an 
assisted unit (or residential space in a 
group home) that is leased to an eligible 
family is equal to the difference between 
the contract rent for the unit (or pro rata 
share of the contract rent in a group 
home) and the tenant rent payable by 
the family. 

(2) Payments to the Borrower for 
vacant assisted units ("vacancy 
payments"). The amount of and 
conditions for vacancy payments are 
described in S 885.985. 

The project assistance payments are 
made monthly by HUD upon proper 
requisition by the Borrower, except 
payments for vacancies of more than 60 
days, which are made semiannually by 
HUD upon requisition by the Borrower. 

(d) Payment of utility reimbursement. 
Where applicable, a utility 
reimbursement will be paid to a family 
occupying an assisted unit in an 
independent living complex as an 
additional project assistance payment. 
The PAC will provide that the Borrower 
will make this payment on behalf of 
HUD. Funds will be paid to the 
Borrower in trust solely for the purpose 
of making the additional payment. The 
Borrower may pay the utility 
reimbursement jointly to the family and 
the utility company, or, if the family and 
utility company consent, directly to the 
utility company. 

§885.905 Term of PAC. 

The term of the PAC shall be 20 years. 
If the project is completed in stages, the 
term of the PAC for each stage shall be 
20 years. The term of the PAC for stages 
of a project shall not exceed 22 years. 

§ 885.910 Maximum annual commitment 
and project account 

(a) Maximum annual commitment. 
The maximum annual amount that may 
be committed under the PAC is the total 
of the initial contract rents and utility 
allowances for all assisted units in the 
project. 

(b) Project account. (1) HUD will 
establish and maintain a specifically 
identified and segregated project 
account for each project. The project 
account will be established out of the 
amounts by which the maximum annual 
commitment exceeds the amount 
actually paid out under the PAC each 
year. HUD will make payments from 
this account for project assistance 
payments as needed to cover increases 
in contract rents or decrease in tenant 


income and other payments for cost 
specifically approved by the Secretary. 

(2) If the HUD-approved estimate of 
required annual payments under the 
PAC for a fiscal year exceeds the 
maximum annual commitment for that 
fiscal year plus the current balance in 
the project account, HUD will, within a 
reasonable time, take such steps 
authorized by section 202(h)(4)(A) of the 
Housing Act of 1959, as may be 
necessary, to assure that payments 
under the PAC will be adequate to cover 
increases in contract rents and 
decreases in tenant income. 

§ 885.915 Leasing to eligible families. 

(a) Availability of assisted units for 
occupancy by eligible families. During 
the term of the PAC, a Borrower shall 
make all units (or residential spaces in a 
group home) available for eligible 
families. For purposes of this section, 
making units or residential spaces 
available for occupancy by eligible 
families means that the Borrower: 

(1) Is conducting marketing in 
accordance with § 885.940(a); 

(2) Has leased or is making good faith 
efforts to lease the units or residential 
spaces to eligible and otherwise 
acceptable families, including taking all 
feasible actions to fill vacancies by 
renting to such families; and 

(3) Has not rejected any such 
applicant family except for reasons 
acceptable to HUD. 

If the Borrower is temporarily unable to 
lease all units or residential spaces to 
eligible families, one or more units or 
residential spaces may, with the prior 
approval of HUD, be leased to otherwise 
eligible families that do not meet the 
income requirements of Part 813, as 
modified by § 885.5. Failure on the part 
of the Borrower to comply with these 
requirements is a violation of the PAC 
and grounds for all available legal 
remedies, including an action for 
specific performance of the PAC, 
suspension or debarment from HUD 
programs, and reduction of the number 
of units (or in the case of group homes, 
reduction of the number of residential 
spaces) under the PAC as set forth in 
paragraph (b) of this section. 

(b) Reduction of number of units 
covered by the PAC. HUD may reduce 
the number of units (or in the case of 
group homes, the number of residential 
spaces) covered by the PAC to the 
number of units or residential spaces 
available for occupancy by eligible 
families if: 

(1) The Borrower fails to comply with 
the requirements of paragraph (a) of this 
section; or 
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(2) Notwithstanding any prior 
approval by HUD. HUD determines that 
the inability to lease units or residential 
spaces to eligible families is not a 
temporary problem. 

(c) Restoration. HUD will agree to an 
amendment of the PAC to provide for 
subsequent restoration of any reduction 
made under paragraph (b) of this section 
if: 

(1) HUD determines that the 
restoration is justified by demand; 

(2) The Borrower otherwise has a 
record of compliance with the 
Borrower’s obligationsunder the PAC; 
and 

(3) Contract and budget authority is 
available. 

(d) Occupancy by families that are 
not handicapped. HUD may relieve the 
Borrower of the requirement that all 
units in the project (or residential spaces 
in a group home) must be leased to 
handicapped families if: 

(1) The Borrower has made 
reasonable efforts to lease to eligible 
families; 

(2) The Borrower has been granted 
HUD approval under paragraph (a) of 
this section; and 

(3) The Borrower is temporarily 
unable to achieve or maintain a level of 
occupancy sufficient to prevent financial 
default and foreclosure under the 
section 202 loan documents. 

HUD approval under this paragraph will 
be of limited duration. Hud may impose 
terms and conditions to this approval 
that are consistent with program 
objectives and necessary to protect its 
interest in the section 202 loan. 

§ 885.920 PAC Administration. 

HUD is responsible for the 
administration of the PAC. 

§885.925 Default by Borrower. 

(a) PAC provisions. The PAC will 
provide: 

(1) That if HUD determines that the 
Borrower is in default under the PAC, 
HUD will notify the Borrower of the 
actions required to be taken to cure the 
default and of the remedies to be 
applied by HUD including an action for 
specific performance under the PAC, 
reduction or suspension of project 
assistance payment and recovery of 
overpayments, where appropriate; and 

(2) That if the Borrower fails to cure 
the default, HUD has the right to 
terminate the PAC or to take other 
corrective action. 

(b) Loan provisions. Additional 
provisions governing default under the 
section 202 loan are included in the 
regulatory agreement and other loan 
documents described in § 885.815. 


§ 885.930 Notice upon PAC expiration. 

The PAC will provide that the 
Borrower will, at least 90 days before 
the end of the PAC contract term, notify 
each family occupying an assisted unit 
(or residential space in a group home) of 
any increase in the amount the family 
will be required to pay as rent as a 
result of the expiration. The notice of 
expiration will contain such information 
and will be served in such manner as 
HUD may prescribe. 

Project Management 

§ 885.940 Responsibilities of Borrower. 

(a) Marketing. (1) The Borrower must 
commence and continue diligent 
marketing activities not later than 90 
days before the anticipated date of 
availability for occupancy of the group 
home or the anticipated date of 
availability of the first unit in an 
independent living complex. 

(2) Marketing must be done in 
accordance with HUD-approved 
affirmative fair housing marketing plan 
and all fair housing and equal 
opportunity requirements. The purpose 
of the plan and requirements is to 
achieve a condition in which eligible 
families of similar income levels in the 
same housing market have a like range 
of housing choices available to them 
regardless of their race, color, creed, 
religion, sex or national origin. 

(3) At the time of PAC execution, the 
Borrower must submit to HUD a list of 
leased and unleased assisted units (or in 
the case of a group home, leased and 
unleased residential spaces) with a 
justification for the unleased units or 
residential spaces, in order to qualify for 
vacancy payments for the unleased 
units or residential spaces. 

(b) Management and maintenance. 

The Borrower is responsible for all 
management functions. These functions 
include selection and admission of 
tenants, required reexaminations of 
incomes for families occupying assisted 
units or residential spaces, collection of 
rents, termination of tenancy and 
eviction, and all repair and maintenance 
functions (including ordinary and 
extraordinary maintenance and 
replacement of capital items). All 
functions must be performed in 
compliance with equal opportunity 
requirements. 

(c) Contracting for services. (1) With 
HUD approval, the Borrower may 
contract with a private or public entity 
for performance of the services or duties 
required in paragraphs (a) and (b) of this 
section. However, such an arrangement 
does not relieve the Borrower of 
responsibility for these services and 
duties. All such contracts are subject to 


the restrictions governing prohibited 
contractual relationships described in 
§ 885.735. (These prohibitions do not 
extend to management contracts entered 
into by the Borrower with the Sponsor 
or its non-profit affiliate.) 

(2) Consistent with the objectives of 
Executive Orders 11625,12432 and 
12138, the Borrower will promote 
awareness and participation of minority 
and women's business enterprises in 
contracting and procurement activities. 

(d) Submission of financial and 
operating statements. The Borrower 
must submit to HUD: 

(1) Within 60 days after the end of 
each fiscal year of project operations, 
financial statements for the project 
audited by an independent public 
accountant and in the form required by 
HUD, and 

(2) Other statements regarding project 
operation, financial conditions and 
occupancy as HUD may require to 
administer the PAC and to monitor 
project operations. 

(e) Use of project funds. The Borrower 
shall maintain a project fund account in 
a HUD-approved depository and shall 
deposit all rents, charges, income and 
revenues arising from project operation 
or ownership to this account. Project 
funds must be used for the operation of 
the project, to make required principal 
and interest payments on the section 202 
loan, and to make required deposits to 
the replacement reserve under § 885.945, 
in accordance with a HUD-approved 
budget. Any funds remaining in the 
project funds account following the 
expiration of the fiscal year shall be 
deposited in the replacement reserve 
account under § 885.945. 

(f) Reports . The Borrower shall submit 
such reports as HUD may prescribe to 
demonstrate compliance with applicable 
civil rights and equal opportunity 
requirements. 

§ 885.945 Replacement reserve. 

(a) Establishment of reserve. The 
Borrower shall establish and maintain a 
replacement reserve to aid in funding 
extraordinary maintenance, and repair 
and replacement of capital items. 

(b) Deposits to reserve. The Borrower 
shall make monthly deposits to the 
replacement reserve. The amount of the 
deposit for the initial year of operation 
shall be an amount equal to 0.6 percent 
of the cost of the total structures (for 
new construction projects), 0.4 percent 
of the cost of the initial mortgage 
amount (for all other projects), or such 
higher rate as required by HUD. For the 
purposes of this section, total structures 
include main buildings, accessory 
buildings, garages and other buildings. 
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The amount of the deposits will be 
adjusted each year by the amount of the 
annual adjustment factor as described 
in Part 888. 

(c) Level of reserve. The reserve must 
be built up to and maintained at a level 
determined by HUD to be sufficient to 
meet projected requirements. Should the 
reserve reach that level, the amount of 
the deposit to the reserve may be 
reduced with the approval of HUD. 

(d) Administration of reserve. 
Replacement reserve funds must be 
deposited with HUD or in a HUD- 
approved depository in an interest- 
bearing account. All earnings including 
interest on the reserve must be added to 
the reserve. The Borrower shall 
maintain separate records indicating the 
amount of funds deposited to the 
replacement reserve under $ 8 885.940(e) 
and 885.950(b). Funds may be drawn 
from the reserve and used only in 
accordance with HUD guidelines and 
with the approval of. or as directed by. 
HUD. 

§ 885.950 Selection and admission of 
tenants. 

(a) Application for admission. The 
Borrower must accept applications for 
admission to the project in the form 
prescribed by HUD. Applicant families 
applying for assisted units (or 
residential spaces in a group home) must 
complete a certification of eligibility as 
part of the application for admission. 
Both the Borrower and the applicant 
family must complete and sign the 
application for admission. On request, 
the Borrower must furnish copies of all 
applications for admission to HUD. 

(b) Determination of eligibility and 
selection of tenants. The Borrower is 
responsible for determining whether 
applicants are eligible for admission and 
for the selection of families. To be 
eligible for admission, an applicant 
family must be a handicapped family as 
defined in § 885.5, must meet any project 
occupancy requirements approved by 
HUD under 8 885.755(a)(1), and must be 
a lower income family as defined in 

8 813.102 of this chapter, as modified 
under 8 885.5. Under certain 
circumstances, HUD may permit the 
leasing of units (or residential space in a 
group home) to ineligible families under 
§ 885.915. 

(1) Local residency requirements are 
prohibited. Local residency preferences 
may be applied in selecting tenants only 
to the extent that they are not 
inconsistent with affirmative fair 
housing marketing objectives and the 
Borrower's HUD-approved affirmative 
fair housing marketing plan. Preferences 
may not be based on the length of time 
the applicant has resided in the 


jurisdiction. With respect to any 
residency preference, persons expected 
to reside in the community as a result of 
current or planned employment will be 
treated as residents. 

(2) If the Borrower determines that the 
family is eligible and i9 otherwise 
acceptable and units (or residential 
spaces in a group home) are available, 
the Borrower will assign the family a 
unit or residential space in a group 
home. If the family will occupy an 
assisted unit the Borrower will assign 
the family a unit of the appropriate size 
in accordance with HUD standards. If 
no suitable unit (or residential space in 

a group home) is available, the Borrower 
will place the family on a waiting list for 
the project and notify the family when a 
suitable unit or residential space may 
become available. If the waiting list is 
so long that the applicant would not be 
likely to be admitted for the next 12 
months, the Borrower may advise the 
applicant that no additional applications 
for admission are being considered for 
that reason. 

(3) If the Borrower determines that an 
applicant is ineligible for admission or 
the Borrower is not selecting the 
applicant for other reasons, the 
Borrower will proptly notify the 
applicant in writing of the 
determination, the reasons for the 
determination, and that the applicant 
has a right to request a meeting to 
review the rejection, in accordance with 
HUD requirements. The review, if 
requested, may not be conducted by a 
member of the Borrower’s staff who 
made the initial decision to reject the 
applicant The applicant may also 
exercise other rights if the applicant 
believes the applicant is being 
discriminated against on the basis of 
race, color, creed, religion, sex, handicap 
or national origin. 

(4) Records on applicants and 
approved eligible families, which 
provide racial, ethnic, gender and place 
of previous residency data required by 
HUD, must be maintained and retained 
for three years. 

(c) Reexamination of family income 
and composition —(1) Regular 
reexaminations. If the family occupies 
an assisted unit (or residential space in 
a group home), the Borrower must 
reexamine the income and composition 
of the family at least every 12 months. 
Upon verification of the information, the 
Borrower shall make appropriate 
adjustments in the total tenant payment 
in accordance with Part 813. as modified 
by 8 885.5, and determine whether the 
family's unit size is still appropriate. The 
Borrower must adjust tenant rent and 
the project assistance payment and must 


carry out any unit transfer in 
accordance with HUD standards. 

(2) Interim reexaminations. If the 
family occupies an assisted unit (or 
residential space in a group home) the 
family must comply with provisions in 
the lease regarding interim reporting of 
changes in income. If the Borrower 
receives information concerning a 
change in the family’s income or other 
circumstances between regularly 
scheduled reexaminations, the Borrower 
must consult with the family and make 
any adjustments determined to be 
appropriate. Any change in the family’s 
income or other cicumstances that 
results in an adjustment in the total 
tenant payment, tenant rent and project 
assistance payment must be verified. 

(3) Continuation of project assistance 
payment . (i) A family occupying an 
assisted unit (or residential space in a 
group home) shall remain eligible for 
project assistance payment until the 
total tenant payment equals or exceeds 
the gross rent (or a pro rata share of the 
gross rent in a group home). The 
termination of subsidy eligibility will not 
affect the family’s other rights under its 
lease. Project assistance payment may 
be resumed if, as a result of changes in 
income, rent or other relevant 
circumstances during the term of the 
PAC, the family meets the income 
eligibility requirements of Part 813 (as 
modified in 8 885.5) and project 
assistance is available for the unit or 
residential space under the terms of the 
PAC. The family will not be required to 
establish its eligibility for admission to 
the project under the remaining 
requirements of paragraph (b) of this 
section. 

(ii) A family’s eligibility for project 
assistance payment also may be 
terminated in accordance with HUD 
requirements for such reasons as failure 
to submit requested verification 
information. 

§ 885.955 Obligations of the family. 

(a) Requirements . The family shall: 

(1) Pay amounts due under the lease 
directly to the Borrower. 

(2) Supply such certification, release, 
information or documentation as the 
Borrower or HUD determines to be 
necessary. (For families occupying 
assisted units (or residential spaces in a 
group home), this will include 
submissions required for an annual or 
interim reexamination of family income 
and composition.) 

(3) Allow the Borrower to inspect the 
dwelling unit or residential space at 
reasonable times and after reasonable 
notice. 
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(4) Notify the Borrower before 
vacating the dwelling unit or residential 
space. 

(5) Use the dwelling unit or residential 
unit space solely for residence by the 
family, and as the family's principal 
place of residence. 

(b) Prohibitions . The family shall not: 

(1) Assign the lease or transfer the 
unit or residential space. 

(2) Occupy, or receive assistance for 
the occupancy of, a unit or residential 
space governed under this part while 
occupying, or receiving assistance for 
occupany of, another unit assisted under 
any Federal housing assistance program, 
including any section 8 program. 

§ 885.960 Overcrowded and 
underoccupied unite. 

If the Borrower determines that 
because of change in family size, an 
assisted unit is larger or smaller than 
appropriate for the eligible family to 
which it is leased, project assistance 
payment with respect to the unit will not 
be reduced or terminated until the 
eligible family has been relocated to an 
appropriate alternate unit. If possible, 
the Borrower will, as promptly as 
possible, offer the family an appropriate 
alternate unit. The Borrower may 
receive vacancy payments for the 
vacated unit if the Borrower complies 
with the requirements of § 885.985. 

§ 885.965 Lease requirements. 

(a) Term of lease. The term of the 
lease may not be less than one year. 
Unless the lease has been terminated by 
appropriate action, upon expiration of 
the lease term, the family and Borrower 
may execute a new lease for a term not 
less than one year, or may take no 
action. If no action is taken, the lease 
will automatically be renewed for 
successive terms of one month. 

(b) Termination by the family. All 
leases may contain a provision that 
permits the family to terminate the lease 
upon 30 days* advance notice. A lease 
for a term, that exceeds one year must 
contain such provision. 

(c) Form. The form of lease must 
contain all required provisions, and 
none of the prohibited provisions 
specified in HUD handbooks. In 
addition to required provisions in the 
handbook governing the Borrower’s 
entry onto the leased premises during 
tenancy, the Borrower may include a 
provision in the lease permitting the 
Borrower to enter the leased premises, 
at any time, without advance notice, 
where there is reasonable cause to 
believe that an emergency exists or that 
health or safety of a family member is 
endangered. 


§ 885.970 Termination of tenancy and 
modification of lease. 

The provisions of Part 247 of this title 
apply to all decisions by a Borrower to 
terminate the tenancy or modify the 
lease of a family residing in a unit (or 
residential space in a group home). 

§ 885.972 Security deposits. 

(a) Collection of security deposit . At 
the time of the initial execution of the 
lease, the Borrower: (1) Will require 
each family occupying an assisted unit 
(or residential space in a group home) to 
pay a security deposit in an amount 
equal to one month’s total tenant 
payment or $50, whichever is greater; 
and (2) may require each family 
occupying an unassisted unit (or 
residential space in a group home) to 
pay a security deposit equal to one 
month’s rent payable by the family. The 
family is expected to pay the security 
deposit from its own resources and 
other available public or private 
resources. The Borrower may collect the 
security deposit on an installment basis. 

(b) Security deposit provisions 
applicable to assisted and unassisted 
units — (1) Administration of security 
deposit. The Borrower must place the 
security deposits in a segregated 
interest-bearing account. The Borrower 
shall maintain a record of the amount in 
this account that is attributable to each 
family in residence in the project. 
Annually for all families, and when 
computing the amount available for 
disbursement under paragraph (b)(3) of 
this section, the Borrower shall allocate 
to the family*8 balance the interest 
accrued on the balance during the year. 
Unless prohibited by State or local law, 
the Borrower may deduct for the family, 
from the accrued interest for the year, 
the administrative cost of computing the 
allocation to the family’s balance. The 
amount of the administrative cost 
adjustment shall not exceed the accrued 
interest allocated to the family’s balance 
for the year. The amount of the 
segregated, interest-bearing account 
maintained by the Borrower must at all 
times equal the total amount collected 
from the families then in occupancy, 
plus any accrued interest and less 
allowable administrative cost 
adjustments. The Borrower must comply 
with any applicable State and local laws 
concerning interest payments on 
security deposits. 

(2) Family notification requirement. In 
order to be considered for the refund of 
the security deposit, a family must 
provide the Borrower with a forwarding 
address or arrange to pick up the refund. 

(3) Use of security deposit. The 
Borrower, subject to State and local law 
and the requirements of this paragraph, 


may use the family’s security deposit 
balance as reimbursement for any 
unpaid family contribution or other 
amount which the family owes under the 
lease. Within 30 days (or shorter time if 
required by State or local law) after 
receiving notification under paragraph 
(b)(2) of this section the Borrower must: 

(i) Refund to a family owing no rent or 
other amount under the lease the full 
amount of the family’s security deposit 
balance; 

(ii) Provide to a family owing rent or 
other amount under the lease a list 
itemizing any unpaid rent, damages to 
the unit, and estimated costs for repair, 
along with a statement of the family’s 
rights under State and local law. If the 
amount which the Borrower claims is 
owed by the family is less than the 
amount of the family’s security deposit 
balance, the Borrower must refund the 
excess balance to the family. If the 
Borrower fails to provide the list, the 
family will be entitled to the refund of 
the full amount of the family’s security 
deposit balance. 

(4) Disagreements. If a disagreement 
arises concerning reimbursement of the 
security deposit, the family will have the 
right to present objections to the 
Borrower in an informal meeting. The 
Borrower must keep a record of any 
disagreements and meetings in a tenant 
file for inspection by HUD. The 
procedures of this paragraph do not 
preclude the family from exercising its 
rights under State or local law. 

(5) Decedent's interest in security 
deposit. Upon the death of a member of 
a family, the decedent’s interest, if any, 
in the security deposit will be governed 
by State or local law. 

(c) Reimbursement by HUD for 
assisted units. If the family’s security 
deposit balance is insufficient to 
reimburse the Borrower for any unpaid 
tenant rent or other amount which the 
family owes under the lease for an 
assisted unit or residential space and 
the Borrower has provided the family 
with the list required by paragraph 
(b)(3)(ii) of this section, the Borrower 
may claim reimbursement from HUD for 
an amount not to exceed the lesser of: 

(1) The amount owed the Borrower, or 

(2) One month’s contract rent, minus 
the amount of the family’s security 
deposit balance. Any reimbursement 
under this section will be applied first 
toward any unpaid tenant rent due 
under the lease. No reimbursement may 
be claimed for unpaid rent for the period 
after termination of the tenancy. The 
Borrower may be eligible for vacancy 
payments following a vacancy in 
accordance with the requirements of 

§ 885.985. 
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§ 085.975 Adjustment of rents. 

(a) Contract rents. HUD will calculate 
contract rent adjustments based on the 
sum of the project’s operating costs and 
debt service (as calculated by HUD), 
with adjustments for vacancies, the 
project’s non-rental income, and other 
factors that HUD deems appropriate. 

The calculation will be made on the 
basis of information provided by the 
Borrower on a form prescribed by HUD. 

(b) Rent for unassisted units. The rent 
payable by families occupying units or 
residential spaces that are not assisted 
under the PAC shall be equal to the 
contract rent computed under paragraph 
(a) of this section. 

§ 885.980 Adjustment of utility allowances. 

In connection with adjustments of 
contract rents as provided in 
5 885.975(a), the Borrower must submit 
an analysis of any utility allowances 
applicable in an independent living 
complex. Such data as changes in utility 
rates and other facts affecting utility 
consumption should be provided as part 
of this analysis to permit appropriate 
adjustments in the utility allowances for 
assisted units. In addition, when 
approval of a utility rate change would 
result in a cumulative increase of 10 
percent or more in the most recently 
approved utility allowances, the 
Borrower must advise HUD and request 
approval of new utility allowances. 
Whenever a utility allowance for an 
assisted unit is adjusted, the Borrower 
will promptly notify affected families 
and make a corresponding adjustment of 
the tenant rent and the amount of the 
project assistance payment. 

§ 885.985 Conditions for receipt of 
vacancy payments for assisted units. 

(a) General. Vacancy payments under 
the PAC will not be made unless the 
conditions for receipt of these project 


assistance payments set forth in this 
section are fulfilled. 

(b) Vacancies during rent-up . For each 
unit (or residential space in a group 
home) that is not leased as of the 
effective date of the PAC. the Borrower 
is entitled to vacancy payments in the 
amount of 80 percent of the contract rent 
(or pro rata share of the contract rent for 
a group home) for the first 60 days of 
vacancy, if the Borrower: 

(1) Conducted marketing in 
accordance with 8 885.940(a) and 
otherwise complied with § 885.940; 

(2) Has taken and continues to take all 
feasible actions to fill the vacancy; and 

(3) Has not rejected any eligible 
applicant except for good cause 
acceptable to HUD. 

(c) Vacancies after rent-up. If an 
eligible family vacates an assisted unit 
(or residential space in a group home) 
the Borrower is entitled to vacancy 
payments in the amount of 80 percent of 
the contract rent (or pro rata share of 
the contract rent in a group home) for 
the first 60 days of vacancy if the 
Borrower: 

(1) Certifies that it did not cause the 
vacancy by violating the lease, the PAC, 
or any applicable law; 

(2) Notified HUD of the vacancy or 
prospective vacancy and the reasons for 
the vacancy immediately upon learning 
of the vacancy or prospective vacancy; 

(3) Has fulfilled and continues to 
fulfill the requirements specified in 

§ 885.940(a) (2) and (3) and 5 885.985(b) 
(2) and (3); and 

(4) For any vacancy resulting from the 
Borrower’s eviction of an eligible family, 
certifies that it has complied with 

5 885.970. 

(d) Vacancies for longer than 60 days. 
If an assisted unit (or residential space 
in a group home) continues to be vacant 
after the 60-day period specified in 


paragraph (b) or (c) of this section. HUD 
may approve additional vacancy 
payments for 60-day periods up to a 
total of twelve months in an amount 
equal to the principal and interest 
payments required to amortize that 
portion of the debt service attributable 
to the vacant unit (or, in the case of 
group homes, the residential space). 

Such payments may be approved if: 

(1) The unit was in decent, safe and 
sanitary condition during the vacancy 
period for which payment is claimed; 

(2) The Borrower has fulfilled and 
continues to fulfill the requirements 
specified in paragraph (b) or (c) of this 
section, as appropriate; and 

(3) The Borrower has demonstrated to 
the satisfaction of HUD that: 

(i) For the period of vacancy, the 
project is not providing the Borrower 
with revenues at least equal to project 
expenses (exclusive of depreciation) 
and the amount of payments requested 
is not more than the portion of the 
deficiency attributable to the vacant 
unit (or residential space in a group 
home) and 

(ii) The project can achieve financial 
soundness within a reasonable time. 

(e) Prohibition of double 
compensation for vacancies. If the 
Borrower collects payments for 
vacancies from other sources (tenant 
rent, security deposits, payments under 
§ 885.972(c), or governmental payments 
under other programs), the Borrower 
shall not be entitled to collect vacancy 
payments to the extent these collections 
from other sources plus the vacancy 
payment exceed contract rent 

Dated: September 21,1988. 

James E. Schoenberger, 

General Deputy Assistant Secretary for 
Housing , Federal Housing Commissioner. 

[FR Doc. 88-24884 Filed 11-1-88; 8:45 am] 
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FEDERAL RESERVE SYSTEM 
12 CFR Part 229 

[Regulation CC; Docket No. R-0643] 

Availability of Funds and Collection of 
Checks 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final rule. 

summary: The Board is adopting as a 
Final rule, with minor technical changes, 
the interim amendment to Regulation CC 
it adopted in August. The Board adopted 
the interim rule to conform the definition 
of “paying bank” in Regulation CC to 
the Expedited Funds Availability Act as 
interpreted by a court decision. The 
court found that in defining a payable 
through bank as the paying bank where 
a check is written on one bank but 
payable through another, Regulation CC 
was inconsistent with the language of 
the Act. 

EFFECTIVE date: October 25.1988. 

FOR FURTHER INFORMATION CONTACT: 

Joseph R. Alexander, Senior Attorney 
(202/452-2489). Stephanie Martin, 
Attorney (202/452-3198), Legal Division; 
Louise L. Roseman, Assistant Director, 
Division of Federal Reserve Bank 
Operations (202/452-3874); Kathleen 
Brueger, Staff Attorney, Division of 
Community and Consumer Affairs (202/ 
452-2412). For the hearing impaired only: 
Telecommunications Device for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: Oil May 
13,1988, the Board issued its Regulation 
CC—Availability of Funds and 
Collection of Checks (12 CFR Part 229) 
to implement the Expedited Funds 
Availability Act (the “Act”) (Title VI of 
Pub. L. 100-86). 53 FR 19373 (May 27, 
1988). In keeping with the Board’s view 
that the Act established a clear link 
between the time it normally takes a 
check to be cleared and returned, and 
the time within which the depositary 
bank 1 must make the funds available to 
the depositor, the regulations provided 
that where a check is payable by one 
bank but payable through 2 another and 


1 The Act uses the term “receiving depository 
institution" to mean "the branch of a depository 
institution or the proprietary ATM in which a check 
is first deposited." 12 U.S.C. 4001(20). Because the 
term "receiving depository institution" is unique to 
the Act. the Board used the term "depositary bank." 
which, because it is used in the Uniform 
Commercial Code ("U.C.C.") and the Board's 
Regulation J (12 CFR Part 210), is familiar to the 
banking industry. 

1 When a check states on its face that it is 
"payable through" a bank, that bank is referred to 
as the "payable through bank." Under the U.C.C., a 


sent to the payable through bank for 
payment or collection, the location of 
the payable through bank would 
determine whether a check is local or 
nonlocal vis-a-vis the despostary bank 
for the purposes of the funds availability 
schedules in the regulation. 

Shortly after the Board issued 
Regulation CC, a trade association of 
credit unions and one credit union 
whose checks are payable through a 
nonlocal bank filed suit against the 
Board seeking to overturn the definition 
of paying bank to the extent that the 
definition included a payable through 
bank where the check was drawn on a 
credit union. The court granted the 
plaintiffs’ motion for a summary 
judgment and invalidated Regulation 
CC’s definition of paying bank to the 
extent that it includes a payable through 
bank where the check is drawn on a 
credit union. Credit Union National 
Association v. Board of Governors, No. 
88-1295 OG (D.D.C. July 28,1988). The 
court found that the Board’s regulation 
was inconsistent with the Act to the 
extent that it defined the payable 
through bank as the paying bank for 
purposes of the Act’s funds availability 
requirements. 

The Act and Regulation CC took effect 
five weeks after the court rendered its 
decision. In order to clarify the duties of 
banks and others in light of the court’s 
order, the Board issued temporary 
conforming amendments to Regulation 
CC. The Board also requested comment 
on the interim rules pending the Board's 
consideration of a final rule. 53 FR 31290 
(August 18.1988). 

The interim rule primarily affected the 
definitions and the disclosure rules. 
Where a check is payable by one bank 
but payable through another bank, the 
interim rule provided that the check 
would be considered local or nonlocal 
by reference to the location of the payor 
bank, not by reference to the payable 
through bank. The interim rule did not 
affect payable through checks payable 
by nonbank payors. Further, as payable 
through checks bear the routing number 
of the payable through bank, not the 
payor, provisions in Regulation CC that 
allowed a depositary bank to rely on the 
routing number to determine whether a 
check is local or nonlocal were 
amended. The interim rule also 
permitted banks whose initial 
disclosures were affected by the court’s 
decision to comply with the Act by 
sending to their customers simple 


payable through bank is not named as the payor, 
but is designated as a "collecting bank to make 
presentment.” U.C.C. fi 3-120 Under the Board's 
Regulation J. a payable through bank is the "paying 
bank." 12 CFR 210.2(j). 


clarifying notices in regularly scheduled 
meetings. 

Approximately 93 percent of the 155 
comments the Board received on the 
Interim rule objected to the treatment of 
bank payable through checks as local or 
nonlocal based on the location of the 
payor bank, because the rule creates 
operational difficulties and increases 
risks for depositary banks. Many of the 
commenters suggested means of 
addressing these operational problems 
and risks. In a related action today, the 
Board has requested comment on 
several proposals to alleviate these 
operational problems and risks. (See 
Docket No. R-0648.) 

After consideration of the comments, 
the Board has determined to adopt in 
final form the interim rule with two 
technical changes: 

(1) To insert the word “or” after the 
fourth element in the definition of 
“paying bank,’’ and 

(2) Clarify in the disclosure rules and 
the Commentary that a bank that makes 
funds available within the time periods 
required for local checks is not required 
to make the special disclosure. 

List of Subjects in 12 CFR Part 229 

Banks. Banking, Federal Reserve 
System. 

Accordingly, the interim rule 
amending Regulation CC. 12 CFR Part 
229, which was published at 53 FR 
31290-31296 on August 18,1988, is 
adopted as a final rule with the 
following changes: 

PART 229—AVAILABILITY OF FUNDS 
AND COLLECTION OF CHECKS 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L 100-86,101 
Stat. 552,635; 12 U.S.C. 4001 el seq. 

2. Section 229.2(z)(4) is revised to read 
as follows: 

§229.2 Definitions. 
***** 

(z) * * * 

(4) The bank through which a check is 
payable and to which it is sent for 
payment or collection, if the check is not 
payable by a bank; or 
***** 

§229.16 [Amended) 

3. Section 229.16(b)(2) is amended by 
adding after the First sentence of the 
footnote the following new sentence to 
read as follows: 

1 • * * A bank that makes funds from 
nonlocal checks available for withdrawal 
within the time periods required for local 
checks under §§ 229.11, 229.12. and 229.13 is 
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not required to provide this disclosure on 
payable through checks to its 

customers. * * * 

4. Appendix E—Commentary to Part 
229, is amended by adding following the 
fourth paragraph of the Commentary to 
§ 229.16(b) a new paragraph to read as 

follows: 

Appendix E—Commentary 
***** 

Section 229.16 Specific Availability 
Policy Disclosures 

(b) • * * 

Generally, a bank that distinguishes in its 
disclosure between local and nonlocal checks 
based on the routing number on the check 
must disclose to its customers that certain 
checks, such as some credit union payable 
through drafts, will be treated as local or 
nonlocal based on the location of the bank by 
which they are payable (e.g.. the credit 
union), and not on the basis of the location of 
the bank whose routing number appears on 
the check. A bank is not required to provide 
this disclosure, however, if it makes the 
proceeds of both local and nonlocal checks 
available for withdrawal within the time 
periods required for local checks in 5 § 229.11, 
229.12, and 229.13. 

***** 

By order of the Board of Governors of the 
Federal Reserve System, October 25,1988. 
William S. Wiles, 

Secretary of the Board. 

[FR Doc. 88-25038 Filed 11-1-88; 8:45 am) 
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FEDERAL RESERVE SYSTEM 
12CFR Part 229 

[Regulation CC; Docket Nos. R-O640 and R- 

0644] 

Availability of Funds and Collection of 
Checks; Preemption Determinations 

agency: Board of Governors of the 
Federal Reserve System. 
action: Final interpretations. 

summary: The Board is publishing final 
official Board interpretations concerning 
preemption determinations under its 
Regulation CC, Availability of Funds 
and Collection of Checks, for the laws of 
California, Connecticut, Maine, 
Massachusetts, New Mexico, New York, 
and Rhode Island. The Expedited Funds 
Availability Act provides standards for 
determining whether State law 
governing funds availability supersedes, 
or is preempted by Federal law. Under 
Regulation CC, the Board will issue 
preemption determinations with respect 
to State law upon request. 
effective date: October 25 , 1988 . 


FOR FURTHER INFORMATION CONTACT: 

Oliver Ireland, Associate General 
Counsel (202/452-3625), Joseph R. 
Alexander, Senior Attorney (202/452- 
2489), or Stephanie Martin. Attorney 
(202/452-3198), Legal Division; or Louise 
L. Roseman, Assistant Director (202/ 
452-3874), Division of Federal Reserve 
Bank Operations; for the hearing 
impaired only: Telecommunications 
Device for the Deaf, Eamestine Hill or 
Dorothea Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: 

Background 

On May 13,1988, the Board adopted 
Regulation CC to carry out the 
provisions of the Expedited Funds 
Availability Act (the "Act") (12 U.S.C. 
4001-4010). The regulation requires 
banks to make funds available to their 
customers within specified time frames 
and to disclose their funds availability 
policies to their customers. A number of 
states have also enacted rules governing 
funds availability. The Act (Section 608) 
and Regulation CC (§ 229.20) provide 
that any provision of state law in effect 
on or before September 1,1989, that 
provides for a shorter hold for a 
category of checks than is provided 
under federal law will supersede the 
federal provision. 

Provisions of state law governing 
funds availability that permit a bank to 
make funds available for withdrawal in 
a longer period than permitted under 
Regulation CC are considered 
inconsistent and are preempted by 
Regulation CC. In addition, state 
disclosure and notice requirements 
concerning funds availability related to 
accounts covered by Regulation CC are 
preempted by the federal disclosure 
scheme. 

Regulation CC provides for Board 
determinations of whether state law 
related to the availability of funds is 
preempted by federal law upon the 
request of a state, bank, or other 
interested party. 

Discussion 

The Board issued for public comment 
proposed preemption determinations 
with respect to the laws of Illinois. 
Maine, and New York on June 22,1988. 
53 FR 24315 (June 28,1988). At that time, 
the Board also requested comment on 
the preemption of proposed 
amendments to the New York law. The 
Board issued a final determination with 
respect to Illinois and New York law on 
August 18,1988. 53 FR 32354 (August 24, 
1988). The Board deferred final action 
with respect to Maine law, at the 
request of the Maine Attorney General's 
Office, pending the adoption of a revised 
state regulation. Maine and New York 


subsequently adopted amendments to 
their funds availability regulations to 
conform the state laws more closely to 
the federal Regulation CC requirements. 
The revised regulations of both states 
became effective on September 1 , 1988. 
The Board is now publishing final 
preemption determinations with respect 
to the recently adopted laws of Maine 
and recently amended New York rules. 

On August 18,1988, the Board issued 
for public comment proposed 
preemption determinations with respect 
to the laws of California, Connecticut 
Massachusetts, New Mexico, and Rhode 
Island. 53 FR 32359 (August 24.1988). 

The Board received 14 comments on the 
proposals, which are summarized below. 
The Board is now publishing final 
preemption determinations with respect 
to the laws of these states. 

The Board set out principles, at the 
time it adopted several final state 
preemption determinations in August, as 
guides for future preemption 
determinations. 53 FR 32354 (August 24, 
1988). Those principles have been 
followed in these determinations as 
well. 

Notice of exception hold. The Board 
adopted in August a preemption 
principle stating that the state 
exceptions continue to apply only in 
those cases where the state schedule is 
shorter than or equal to the federal 
schedule, and then only up to the limit 
permitted by the Regulation CC 
schedule. The hold can then be further 
extended by the federal exception in 
accordance with Regulation CC. Only 
one exception notice is required where a 
bank applies a state exception to extend 
a shorter state schedule to the federal 
limit, and also a federal exception to 
further extend the hold. This notice, 
which must be provided in accordance 
with § 229.13(g), need only include as the 
reason the exception was invoked the 
applicable federal exception. 

Disclosures. Section 229.20(c) of 
Regulation CC provides that state law 
may be inconsistent with Regulation CC, 
and therefore may be preempted, where 
it provides for disclosures or notices 
concerning funds availability relating to 
accounts. This rule avoids redundant 
disclosures and variations in disclosures 
between states that may confuse bank 
customers. Some states, however, such 
as Maine and Massachusetts, require by 
state law that depository institutions in 
those states disclose their funds 
availability policies in accordance with 
the federal law. Such laws permit the 
state to enforce disclosure requirements, 
but do not result in redundancy or 
variations in disclosure requirements. 
Because such disclosures are not 
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inconsistent with the disclosure 
requirements of Regulation CC, they are 
not preempted by the federal law. 

California. California has different 
funds availability regulations governing 
(1) commercial banks and branches and 
agencies of foreign banks. (2) savings 
and loan associations and savings 
banks. (3J credit unions, and (4) 
industrial loan companies. The 
California State Banking Department 
and the State of California Department 
of Savings and Loan requested, in their 
comments, that the Board defer adoption 
of final preemption determinations with 
respect to the regulations governing 
commercial banks, branches and 
agencies of foreign banks, savings and 
loan associations, and savings banks. 
The state Banking Department adopted 
emergency amendments to its funds 
availability regulations on October 18 to 
conform those regulations more closely 
to Regulation CC, while preserving some 
of the shorter holds contained in the 
current state regulations. The 
Department of Savings and Loan 
adopted emergency regulations on 
October 7, deferring to the Regulation 
CC availability requirements. These 
amendments become effective upon 
adoption, but are subject to a 
subsequent public comment period. The 
state regulators anticipate that the 
regulations will be adopted in final form 
in early 1989. and asked that the Board 
issue final preemption determinations 
with respect to these regulations at that 
time. The Board has deferred adoption 
of final preemption determinations with 
respect to the regulations issued by the 
California State Banking Department 
and the Department of Savings and 
Loan, pending final adoption of their 
emergency amendments. 

The California Department of 
Corporations, which regulates credit 
unions and industrial loan companies, 
has indicated to Board staff that the 
Board should not defer adoption of a 
final preemption determination with 
respect to the regulations governing 
credit unions. In addition, the 
Department of Corporations noted that 
it had promulgated separate regulations 
governing FDIC-insured industrial loan 
companies. Because these institutions 
are also subject to the Regulation CC 
requirements, the Department of 
Corporations suggested that the final 
preemption determination also address 
these regulations. Although a 
preemption determination with respect 
to the regulations governing industrial 
loan companies was not issued for 
public comment, these regulations are 
identical to those governing credit 
unions in all but a few details. The 


Board is publishing a final preemption 
determination under Regulation CC with 
respect to the California funds 
availability regulations applicable to 
credit unions and industrial loan 
companies. 

The state regulations applicable to 
California credit unions and industrial 
loan companies generally provide for 
longer availability than required under 
Regulation CC, and are thu 9 preempted 
by the federal regulation. The 
availability schedules applicable to 
certain in-state nonlocal checks, 
however, are shorter than the nonlocal 
temporary schedule in Regulation CC, 
and therefore supersede the federal law. 
In addition, the state regulation 
supersedes the federal regulation to the 
extent that it provides for fewer 
conditions for next-day availability of 
certain check deposits. 

Under the Board's preemption 
standards, all state disclosure and 
notice requirements concerning funds 
availability relating to accounts subject 
to Regulation CC are preempted by the 
federal law. California law requires an 
institution to provide a general 
disclosure of its availability policy to 
customers when the account is opened 
and provide a notice to the customer 
when a hold is placed on a particular 
deposit A California consumer 
organization commented that the 
California requirement for individual 
hold notices should not be preempted by 
Regulation CC, because the state 
requirement is not inconsistent with the 
federal disclosure scheme, and because 
the notice requirement can be viewed as 
a condition to placing a hold on a 
deposit and thus is an availability 
requirement in addition to a disclosure 
requirement. 

The Board does not believe that this 
particular notice requirement should be 
treated differently from other state 
disclosure and notice requirements, and 
therefore the Board has preempted this 
requirement in California law. The State 
Banking Department, in a discussion 
with Board staff, agreed with the 
Board's proposed determination, in 
which this requirement would be 
preempted. The State Banking 
Department concurred with the view of 
Board staff that this notice requirement 
is separate from the availability 
requirements and is not a condition 
precedent to the placing of a hold. The 
specific notice is required by the same 
section of the statute (5 868.2(b)) that 
requires other disclosures to an 
institution's customers. 1 There is thus no 


1 This commenter cites a taw review article by a 
drafter of the California statute. Emma Iordan, 
Ending the Floating Check Came: The Policy 


reason for the Board to depart from the 
general rule that state disclosures that 
are different from federal disclosures 
are preempted by the federal law. 

Connecticut. Connecticut law 
provides availability schedules for 
deposits of on us checks, in-state 
checks, and out-of-state checks. The 
state law also provides certain 
exceptions to those schedules. 
Generally, the state schedules and 
exceptions allow longer hold periods 
than the federal schedules and 
Regulation CC will preempt; however, 
out-of-state nonlocal checks will 
continue to be governed by the shorter 
state schedule. The state schedules will 
also continue to apply to items such as 
nonnegotiable instruments that are not 
covered by Regulation CC. In addition, 
the Connecticut law, including 
disclosure requirements, will continue to 
apply to accounts, such as savings and 
time accounts, not subject to Regulation 
CC. The Board has adopted the 
proposed Connecticut determination, 
with revisions addressing a commenter’s 
question relating to the treatment of 
certain payable through drafts. 

Maine. On June 22.1988, the Board 
published for public comment a 
proposed preemption determination 
under Regulation CC with respect to the 
Maine funds availability law that was in 
effect at that time. The Maine Attorney 
General’s office, in its comments to the 
Board, asked that the Board not issue a 
final preemption determination based on 
the state’s current regulation, because 
the state was considering amendments 
to its regulation. The state anticipated 
that its revised regulation would be 
adopted in August 1968, and would 
become effective on September 1,1988. 
Consequently, the Board deferred 
issuance of a preemption determination 
with respect to Maine law. 

Maine subsequently adopted a revised 
funds availability regulation that 


Arguments for Delayed Availability Reform. 38 
Hast. L J. 515 (1985). for the proposition that general 
disclosures and individual notice are two separate 
elements of California’s legislative solution to the 
delayed availability problem. While that article 
does set out general policy disclosures and 
individual notices as separate requirements, this 
does not indicate that the individual notice is 
anything other than a disclosure requirement. Id. at 
549. Elsewhere in the article, where the author 
discusses disclosure and notice, providing 
information to a customer is discussed as 
disclosure, while the term ’'notice” refers to notice 
of nonpayment given to a depositary bank. Id. at 
550-52. 

Even if the article cited did support this 
commenter’s position, the views of a drafter are not 
generally considered to be an appropriate ground on 
which to interpret a statute; there is no necessary 
correlation between the views of a drafter and the 
understanding or intention of the legislature. 
Sutherland Stat. Const. { 48.12 (4th ed. 1984). 
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requires funds deposited to any deposit 
account to be made available for 
withdrawal in accordance with the Act 
and Regulation CC. Funds availability 
policies for transaction accounts must 
be disclosed in accordance with 
Regulation CC. Funds availability 
policies for nontransaction accounts 
must be disclosed in accordance with 
state law. The Board has determined 
that the revised Maine regulation is 
consistent with Regulation CC with 
respect to accounts, and therefore the 
state law is not preempted by the 
federal law and does not supersede the 
federal law. 

Massachusetts. Massachusetts 
enacted a law in July 1988, repealing its 
previous funds availability statute, and 
replacing it with a requirement that 
institutions make funds available for 
withdrawal and disclose their funds 
availability policies, in accordance with 
the Act and Regulation CC. 
Massachusetts law provides, however, 
that all in-state checks are considered to 
be local, even though the state is 
included in two check processing 
regions. The Board has determined that 
the state law generally incorporates the 
federal law, except that state law 
supersedes Regulation CC to the extent 
that in-state nonlocal checks must be 
made available for withdrawal in 
accordance with the local schedule in 
Regulation CC. Several technical 
changes were made to the proposed 
determination, including a revision 
reflecting a comment submitted by the 
Massachusetts Bankers Association, 
requesting that the Board not infer in its 
determination that Massachusetts law 
governs term deposits and interbank 
deposits. 

New Mexico . New Mexico’s statute 
applies only to retail accounts and does 
not apply to certain instruments that are 
covered by Regulation CC; Regulation 
CC would therefore apply to accounts or 
instruments not covered. New Mexico 
law, however, applies to time and 
savings accounts, and is not preempted 
with respect to these accounts. New 
Mexico provides different availability 
schedules for checks payable by banks 
in the same municipality, for in-state 
checks, and for out-of-state checks. For 
certain categories of checks, the state 
schedule supersedes the federal. New 
Mexico law provides for certain 
exceptions to its availability schedules; 
these will continue to apply where the 
state schedule is not preempted by 
Regulation CC, to the extent that the 
hold does not exceed the federal 
schedule for that category of check. An 
applicable federal exception can be 


invoked to extend a hold beyond the 
federal schedule. 

No comments were received on the 
proposed New Mexico preemption 
determination. The Board has adopted 
the New Mexico determination as 
proposed, with editorial revisions. 

New York . The Board published for 
public comment a proposed preemption 
determination with respect to the New 
York funds availability law on June 22, 
1988. At that time, the Board also 
requested comment on the preemption 
of proposed amendments to the New 
York law. Because the Board was not 
requested to defer its final preemption 
determination pending the adoption of 
the proposed revision to New York law, 
it issued a final determination with 
respect to New York law on August 18, 
1988. 

New York recently adopted, in final 
form, amendments to its hinds 
availability regulation. The amendments 
generally exclude accounts covered by 
Regulation CC from the scope of the 
state funds availability requirements. 
The revised New York law, however, 
continues to apply the state schedule for 
in-state nonlocal checks to deposits of 
these checks to accounts subject to 
Regulation CC. The amendment also 
provides that, with respect to time and 
savings accounts. New York institutions 
could continue to follow the New York 
availability and disclosure 
requirements, or could comply with 
those contained in Regulation CC. The 
Board has determined that New York 
law supersedes federal law to the extent 
that it requires shorter availability for 
deposits of in-state nonlocal checks to 
accounts subject to Regulation CC. 

Rhode Island . Rhode Island law 
requires depository institutions to make 
funds deposited by check in a personal 
transaction account available for 
withdrawal within certain specific 
periods. Different schedules apply to 
deposits in commercial banks and thrift 
institutions. The Rhode Island statute 
also provides exceptions to the 
schedules and requires institutions to 
make certain disclosures to their 
customers. No portion of the Rhode 
Island availability schedule supersedes 
the federal law, except to the extent that 
the state schedules apply to deposits at 
nonproprietary ATMs. No comments 
were received on the proposed Rhode 
Island preemption determination. 

The Board has adopted the Rhode 
Island preemption determination as 
proposed, with editorial revisions. 

Summary of Comments 

The Board received 14 comments on 
the proposed preemption determinations 
issued in August 1988. Twelve of the 


comments addressed the proposed 
preemption determination for California. 
One comment addressed the proposal 
for Connecticut, and one addressed the 
proposal for Massachusetts. The Board 
received no comments concerning the 
proposals for New Mexico and Rhode 
Island. 

California . Eight commenters, 
including the California State Banking 
Department and the California 
Department of Savings and Loan, 
requested that the Board defer its final 
preemption determination for California. 
These commenters reported that the 
state banking regulators are in the 
process of amending their funds 
availability regulations in light of 
Regulation CC, and that the amended 
regulations are expected to be issued in 
October 1983. 

A California consumer organization 
requested that California’s requirement 
for individual hold notices not be 
preempted by Regulation CC. The 
commenter argued that the state notice 
requirement is not inconsistent with 
federal law and that because the state 
notice requirement is “more than a mere 
disclosure rule” it should be allowed to 
stand in addition to federal notice 
requirements. 

The commenter agreed that a state 
law that provides for funds availability 
within the same time as federal law 
should not be preempted. The 
commenter also agreed that because 
California does not require special 
deposit slip9 for next-day availability of 
certain types of checks, the state law 
provides faster availability for such 
checks and should supersede the federal 
law. Similarly, the commenter agreed 
that because California law does not 
provide a one-day delay in availability 
for cash withdrawal purposes, the state 
law provides faster availability than 
does the federal law and should 
supersede the federal law. 

Four commenters (two commercial 
banks and twn trade associations) 
disagreed with the proposed California 
preemption determination as it pertains 
to certain requirements for next-day 
availability. The commenters opposed 
the proposal’s provision that California 
law supersedes Regulation CC to the 
extent that it requires commercial banks 
to provide next-day availability for 
cashier's checks that are not issued for 
remittance purposes, and to the extent 
that it does not condition next-day 
availability on receipt at a staffed teller 
station or use of a special deposit slip. 
The commenters argued that because 
California Financial Code § 867(a) 
contains the staffed teller station and 
special deposit slip requirements for 
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second-day availability for cashier’s, 
certified, and teller’s checks, those 
requirements would also apply to next- 
day availability checks under the 
federal schedules, thus rendering the 
above provision unnecessary. One 
commenter suggested that the Board 
should specifically state that 5 887 is 
completely preempted by federal law. 

The commenters also argued that 
Regulation CC’s definition of “cashier’s 
check” should supersede the state 
definition. Under this interpretation, 
there would not be a special category of 
cashier’s checks (those that are not 
issued for remittance purposes) that 
continue to be subject to state next-day 
availability requirement. 

Three commenters made a similar 
argument for federal preemption of all 
the requirements for next-day 
availability for state and local 
government checks, even though 
California law contains no special 
deposit slip condition for such checks. 
The commenters argue that section 
808(b) of the Act provides that all 
inconsistent state law provisions, other 
than shorter availability schedules, will 
be preempted by federal law, and that 
the next-day availability conditions are 
covered by this provision of the Act. 

One commenter pointed out that 
Regulation CC's provision that certain 
checks must be deposited to an account 
of a payee of the check to receive next- 
day availability supersedes the more 
stringent California provision that the 
names of all payees must be on the 
account. The commenter argued that all 
federal conditions for next-day 
availability should preempt state law to 
avoid undue confusion. 

One commercial bank made the 
general comment that state law should 
supersede federal law only in cases 
where it provides shorter availability 
schedules than the federal law and that 
all other than inconsistencies discussed 
in the California preemption 
determination should be preempted by 
federal law. Three commenters 
requested that California's new account 
and overdraft exceptions be preempted 
in their entirety. 

A credit union commented that all of 
the proposed preemption 
determinations, California's in 
particular, are too complex, and 
recommended that banks be exempted 
from liability for inadvertent lack of 
compliance with state or federal law. 

Connecticut. One Connecticut law 
firm commented on the proposed 
preemption determination for 
Connecticut. The commenter pointed out 
that Connecticut law defines “item” as 
“any instrument for the payment of 
money even though it is not negotiable." 
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The commenter asked for clarification 
as to whether the Board considers the 
state's definition to exclude payable 
through drafts payable by a 
nondepository institution. 

The commenter requested that when a 
state exception hold is placed on 
deposited funds and consequently a 
federal exception is also invoked, a 
single notice to the customer should be 
sufficient. The commenter noted that 
because Connecticut’s reasonable cause 
exception could conceivably encompass 
all of the exceptions listed in § 229.13 of 
Regulation CC, the reason for hold 
contained in the notice could be any of 
the federal exceptions that applied to 
the deposit. 

Finally, the commenter asked that, in 
cases where the Connecticut new 
account exception is invoked, 

Regulation CC’s definition of “new 
account” should apply, i.e., the state 
new account exception should apply 
during the first 30 days the account is 
open rather than only to those items 
which are received for deposit at the 
moment the account is opened. The 
commenter argues that, under the 
temporary schedule, banks should be 
able to use the federal new account 
exception for both local checks (which 
are subject to the federal availability 
schedule) and nonlocal out-of-state 
checks (which are subject to the state 
availability schedule). 

Massachusetts. One Massachusetts 
trade association commented on the 
proposed determination for 
Massachusetts. The commenter 
forwarded an opinion letter from the 
Massachusetts Commissioner of Banks 
that stated that term deposit accounts 
are not considered “accounts” for the 
purposes of the state funds availability 
law. The commenter stated that 
interbank deposits are also exempt from 
the state funds availability law. 

List of Subjects in 12 CFR Part 229 

Banks, Banking, Federal Reserve 
System. 

For the reasons set out in the 
preamble. 12 CFR Part 229 is amended 
as follows: 

PART 229—[AMENDED] 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L 100-86,101 
Stat. 552, 635,12 U.S.C. 4001 et seq. 

2. Appendix F is amended by 
removing the New York preemption 
determination, and adding preemption 
determinations for the states of 
California, Connecticut, Maine, 
Massachusetts, New Mexico, New York, 


1988 / Rules and Regulations 


and Rhode Island alphabetically to read 
as follows: 

Appendix F—Official Board 
Interpretations; Preemption 
Determinations 
***** 

California 

Background 

The Board has been requested, in 
accordance with 5 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act”) 
and Subpart B (and in connection therewith. 
Subpart A) of Regulation CC preempt the 
provisions of California law concerning 
availability of funds. This preemption 
determination specifies those provisions of 
the California funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board's preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

California has four separate sets of 
regulations establishing maximum 
availability schedules. The regulations 
applicable to commercial banks and 
branches of foreign banks located in 
California (Cal. Admin. Code tit. 10, 55 
10.190400-10.190407) were promulgated by 
the Superintendent of Banks. The regulations 
applicable to savings banks and savings and 
loan associations (Cal. Admin. Code tit. 10, 

5 5106.200-106.205) were adopted by the 
Savings and Loan Commissioner. The 
regulations applicable to credit unions (Cal. 
Admin. Code tit. 10, section 901) and to 
industrial loan companies (Cal. Admin. Code 
tit. 10. section 1101) were adopted by the 
Commissioner of Corporations. 

All the regulations were adopted pursuant 
to California Financial Code 5 866.5 and 
California Commercial Code section 
4213(4)(a), under which the appropriate state 
regulatory agency for each depository 
institution must issue administrative 
regulations to define a reasonable time for 
permitting customers to draw on items 
received for deposit in the customer’s 
account. California Financial Code section 
867 also establishes availability periods for 
funds deposited by cashier’s check, certified 
check, teller’s check, or depository check 
under certain circumstances. Finally, 
California Financial Code 5 866.2 establishes 
disclosure requirements. 

The Board’s determination with respect to 
these California laws and regulations 
governing the funds availability requirements 
applicable to depository institutions in 
California are as follows. 

Commercial Banks and Branches of Foreign 
Banks 

[Reserved] 

Savings Institutions 

[Reserved] 

Credit Unions and Industrial Loan 
Companies 

Each credit union and federally-insured 
industrial loan company that maintains an 
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office tn California for the acceptance of 
deposits must make funds deposited by check 
available for withdrawal in accordance with 
the following table: 



Avafebttty 


Credit 

Union 

Industrial 

Loan 

Company 

$100 or less checks; 

1st d8y. 

1st day 

U.S. Treasury checks; 
slate/local gov't 

cbeck9. 

On us checks; cashier's/ 

2nd day_ 

2nd day 

certifies/teller* 8/ 
depository checks. 

Irv state checks. 

6th day... 

6th day 

12th day 

out-of-state checks. 

10th day. 


Note: These time periods are stated in terms of 
availability for withdrawal not later than the Xtti 
business day following the banking day of depcs»t to 
facilitate companson with Regulation CC. State regu¬ 
lations are stated in terms of ava^ability at the start 
of the business day subsequent to the number of 
days specified in the regulation. 

Coverage 

The California law and regulations govern 
the availability of funds to “demand deposits, 
negotiable order of withdrawal draft 
accounts, savings deposits subject to 
automatic transfers, share draft accounts, 
and all savings deposits and share accounts, 
other than time deposits." (California 
Financial Code section 886(b)) The federal 
preemption of state funds availability laws 
only applies to "accounts" subject to 
Regulation CC, which generally includes 
transaction accounts. Thus, the California 
funds availability regulations continue to 
apply to deposits in savings and other 
accounts (such as accounts in which the 
account-holder is another bank) that are no 
“accounts" under Regulation CC. (Note, 
however, that under $ 229.19(e) of Regulation 
CC, Holds on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
"accounts" under Regulation CC in certain 
circumstances.) 

The California law applies to any "Item" 
(California Financial Code 5 866.5 and 
California CommericaJ Code section 
4213(4)(a)). The California Commercial Code 
defines "item" to mean "any instrument for 
the payment of money even though it is not 
negotiable * * (Cal. Com. Code section 
4104(g)) This term is broader in scope than 
the definition of "check" in the Act and 
Regulation CC. The Commissioner’s 
regulations, however, define the term "item" 
to include checks, negotiable orders of 
withdrawal, share drafts, warrants, and 
money orders. As limited by the state 
regulations, the stute law applies only to 
instruments that are also "checks" as defined 
in $ 229.2(k) of Regulation CC. 

Availability Schedules 

Temporary schedule. The California 
regulations provide that in-state nonlocal 
checks must be made available for 
withdrawal not later than the sixth business 
day following deposit. This time period is 
shorter than the seventh business day 
availability required for nonlocal checks 


under § 229.11(c) of Regulation CC, although 
it is not shorter than the schedules for 
nonlocal checks set forth in f 229.11(c)(2) and 
Appendix B-l of Regulation CC. Thus, the 
state scheduled for in-state nonlocal checks 
supersede the federal schedule to the extent 
that they apply to an item payable by a 
California institution that is defined as a 
nonlocal check under Regulation CC. and is 
not subject to reduced schedules under 
§ 229.11(c)(2) and Appendix B-l. 

Under the California regulations, credit 
unions and industrial loan companies must 
provide next-day availability to first-indorsed 
items issued by any federally-insured 
institution. This regulatory requirement, 
however, has been superseded by section 867 
of the California Financial Code, which 
requires depository institutions to make 
funds deposited by cashier’s check, teller’s 
check, certified checks, or depository check 
available for withdrawal on the second 
business day following deposit, if certain 
conditions are met. This requirement became 
effective January 1.1988. 

The Regulation CC next-day availability 
requirement for cashier’9 checks and teller's 
checks applies only to those checks issued 
for remittance purposes. To the extent that 
the state second business day availability 
requirement applies to cashier’s and teller's 
checks issued for other than remittance 
purposes, the state two-day requirement 
supersedes the federal local and nonlocal 
schedules. 

The California regulations do not specify 
whether they apply to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC deposits at 
non proprietary ATMs must be made 
available for withdrawal at the start of the 
seventh business day after deposit. To the 
extent that the California schedules provide 
for shorter availability for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule in Regulation CC for 
deposits at nonproprietary ATMs specified in 
§ 229.11(d). 

Permanent schedule. Under the California 
regulations, credit unions and industrial loan 
companies must provide next-day availability 
to first-indorsed items issued by any 
federally-insured institution. This regulatory 
requirement however, has been superseded 
by section 867 of the California Financial 
Code, which requires depository institutions 
to make funds deposited by cashier's check, 
teller's check, certified check, or depository 
check available for withdrawal on the second 
business day following deposit if certain 
conditions are met This requirement became 
effective January 1,1988. 

The Regulation CC next-day availability 
requirement for cashier's and teller’s checks 
applies only to those checks issued for 
remittance purposes. To the extent that the 
state second business day availability 
requirement applies to cashier’s and teller's 
checks issued for other than remittance 
purposes, the state two-day requirement 
supersedes the federal local and nonlocal 
schedules. 

Next-day availability. Credit unions and 
industrial loan companies in California are 
required to give next-day availability to items 
drawn by the State of California or any of its 


departments, agencies, or political 
subdivisions. California law supersedes the 
fedeal law in that the state law does not 
condition next-day availability on receipt at a 
staffed teller station or use of a special 
deposit slip. 

California credit unions and industrial loan 
companies must provide second business day 
availability to checks drawn on the 
depositary bank. Regulation CC requires 
next-day availability for checks deposited in 
a branch of the depositary bank and drawn 
on the same or another branch of the same 
bank if both branches are located in the same 
Btate or the same check processing region. 
Thus, generally, the Regulation CC rule For 
availability of on us checks preempts the 
California regulations. To the extent, 
however, that an on us check is (1) drawn on 
an out-of-state branch of the depositary bank 
that is not in the same check processing 
region as the branch in which it was 
deposited, or (2) deposited at an off-premises 
ATM or another facility of the depositary 
bank that is not considered a branch under 
federal law. the state regulation supersedes 
the Regulation CC availability requirements. 

Exceptions to the availability schedules . 
California law provides exceptions to the 
state availability schedules for large deposits, 
new accounts, repeated overdrafters, 
doubtful collectibility, foreign items, and 
emergency conditions. In all cases where the 
federal availability schedule preempts the 
state schedule, only the federal exceptions 
will apply. For deposits that are covered by 
the state availability schedule (e.g.. in-state 
nonlocal checks under the temporary 
schedule; cashier's or teller’s checks that are 
not deposited with a special deposit slip or at 
a staff teller station), the state exceptions 
may be used to extend the state availability 
schedule up to the federal availability 
schedule. Once the deposit is held up to the 
federal availability limit under a state 
exception, the depositary bank may further 
extend the hold under any federal exception 
that can be applied to the deposit. Any time a 
depositary bank invokes an exception to 
extend a hold beyond the time periods 
otherwise permitted by law, it must give 
notice of the extended hold to its customer in 
accordance with § 229.13(g) of Regulation CC. 

Business day/banking day. The definitions 
of “business day" and "banking day" in the 
California regulations are preempted by the 
Regulation CC definition of those terms. 

Thus, for determining the permissible hold 
under the California schedules that supersede 
the Regulation CC schedule, deposits are 
considered made on the specified number of 
"business days" following the "banking day” 
of deposit. 

Disclosures 

California law (Cal. Fin. Code $ 866.2) 
requires depository institutions to provide 
written disclosures of their general 
availability policies to potential customers 
prior to opening any deposit account. The law 
also requires that preprinted deposit slips 
and ATM deposit envelopes contain a 
conspicuous summary of the general policy. 
Finally, the law requires a depository 
institution to provide specific notice of the 
time the customer may withdraw funds 
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deposited by check or similar instrument into 
a deposit account if the funds are not 
available for immediate withdrawal. 

Section 229.20(c)(2) of Regulation CC 
provides that inconsistency may exist when a 
state law provides for disclosures or notices 
concerning funds availability relating to 
accounts. California Financial Code § 866.2 
requires disclosures that differ from those 
required by Regulation CC. and therefore is 
preempted to the extent that it applies to 
"accounts” as defined in Regulation CC. The 
state law continues to apply to savings 
accounts and other accounts not governed by 
Regulation CC disclosure requirements. 

Connecticut 

Background 

The Board has been requested, in 
accordance with g 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act”) 
and Subpart B (and in connection therewith. 
Subpart A) of Regulation CC. preempt 
provisions of Connecticut law relating to the 
availability of funds. This preemption 
determination specifies those provisions of 
the Connecticut funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board’s preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cosh deposits.) 

In 1987. Connecticut amended its statute 
governing funds availability (Conn. Gen. Stat. 
section 36-9v), which requires Connecticut 
depository institutions to make funds 
deposited in a checking, time, interest, or 
savings account available for withdrawal 
with specified periods. 

Generally, the Connecticut statute, as 
amended, provides that items deposited in a 
checking, time, interest, or savings account at 
a depository institution must be available for 
withdrawal in accordance with the following 
table: 


Availability 

On us checks. 2nd day 

In-state checks. 4th day 

Out-of-state checks. 6th day 


Exceptions to the schedules are provided 
for items received for deposit for the purpose 
of opening an account and for items that the 
depositary bank has reason to believe will 
not clear. The Connecticut statute also 
requires availability policy disclosures to 
depositors in the form of written notices and 
notices posted conspicuously at each branch. 
Coverage 

The Connecticut statute governs the 
availability of funds deposited in savings and 
time accounts, as well as ’’accounts” as 
defined in g 229.2(a) of Regulation CC. The 
federal preemption of state funds availability 
requirements only applies to "accounts” 
subject to Regulation CC, which generally 
consist of trasaction accounts. Regulation CC 
does not affect the Connecticut statute to the 
extent that the state law applies to deposits 
in savings and other accounts (including 
transaction accounts where the account 
holder is a bank, foreign bank or the U.S. 


Treasury) that are not "accounts” under 
Regulation CC. (Note, however, that under 
g 229.19(e) of Regulation CC, Holds on other 
funds , the federal availability schedules may 
apply to savings, time, and other accounts not 
defined as "accounts” under Regulation CC, 
in certain circumstances.) 

The Connecticut statute applies to "items” 
deposited in accounts. This term 
encompasses instruments that are not 
defined as "checks” in Regulation CC 
(g 229.2(k)), such as nonnegotiable 
instruments, and are therefore not subject to 
Regulation CC’s provisions governing funds 
availability. Those items that are subject to 
Connecticut law but are not subject to 
Regulation CC will continue to be covered by 
the state availability schedules and 
exceptions. 

Availability Schedules 

Temporary schedule. Connecticut law 
provides that certain checks that are nonlocal 
under Regulation CC must be available in a 
shorter time (sixth business day after deposit 
for checks payable by depository institutions 
not located in Connecticut) than under the 
federal regulation (seventh business day after 
deposit under the temporary schedule for 
nonlocal checks). Accordingly, the 
Connecticut law supersedes Regulation CC 
with respect to nonlocal checks (other than 
checks covered by Appendix B-l) deposited 
in "accounts” until the federal permanent 
availability schedules take effect on 
September 1,1990. 

The Connecticut statute does not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the start of the 
seventh business day after deposit. To the 
extent that the Connecticut schedules provide 
for shorter availability for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule in Regulation CC for 
deposits at nonproprietary ATMs specified in 
g 229.11(d). 

Exceptions to the availability schedule. 

The Connecticut law provides exceptions for 
items received for deposit for the purpose of 
opening new accounts and for items that the 
depositary bank has reason to believe will 
not clear. In all cases where the federal 
availability schedule preempts the state 
schedule, only the federal exceptions will 
apply. For deposits that are covered by the 
state availability schedule (e.g., nonlocal out- 
of-state checks under the temporary 
schedule), the state exceptions may be used 
to extend the state availability schedule (of 
six business days) to meet the federal 
availability schedule (of seven business 
days). Once the deposit is held up to the 
federal availability schedule limit under a 
state exception, the depositary bank may 
further extend the hold under any federal 
exception that can be applied to the deposit. 
Any time a depositary bank invokes an 
exception to extend a hold beyond the time 
periods otherwise permitted by law, it must 
give notice of the extended hold to its 
customer, in accordance with g 229.13(g) of 
Regulation CC. 


Disclosures 

The Connecticut statute (Conn. Gen. Stat. 
Section 36~9v(b)) requires written notice to 
depositors of an institution’s check hold 
policy and requires a notice of the policy to 
be posted in each branch. 

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to "accounts” that are inconsistent 
with the federal requirements. The slate 
requriement8 are different from, and 
therefore inconsistent with, the federal 
disclosure rules, (g 229.20(c)(2)). Thus, the 
Connecticut statute is preempted by 
Regulation CC to the extent that these 
disclosure provisions apply to "accounts" as 
defined by Regulation CC. The Connecticut 
disclosure rules would continue to apply to 
accounts, such as savings and time accounts, 
not governed by the Regulation CC disclosure 
requirements. 

Maine 

Background 

The Board has been requested, in 
accordance with g 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act”) 
and Subpart B (and in connection therewith. 
Subpart A) of Regulation CC, preempt the 
provisions of Maine law concerning the 
availability of funds. This preemption 
determination addresses the relation of the 
Act and Regulation CC to the Maine funds 
availability law. (See also the Board’s 
preemption determination regarding the 
Uniform Commercial Code, section 4-213(5), 
pertianing to availability of cash deposits.) 

In 1985, Maine adopted a statute governing 
funds availability (Title 9-B MRSA section 
241(5)), which requires Maine financial 
institutions to make funds deposited in a 
transaction account, savings account, or time 
account available for withdrawal within a 
reasonable period. The Maine statute gives 
the Superintendent of Banking for the State of 
Maine the authority to promulgate rules 
setting forth time limitations and disclosure 
requirements governing funds availability. 

The Superintendent of Banking issued 
regulations implementing the Maine funds 
availability statute, effective July 1.1987 
(Regulation 18(IV)). and adopted 
amendments to this regulation, effective 
September 1,1988. Under the revised 
regulation, funds deposited to any deposit 
account in a Maine financial institution must 
be made available for withdrawal in 
accordance with the Act and Regulation CC 
(Regulation 18—IV(A)(1)). The state regulation 
provides that an institution's funds 
availability policies for accounts subject to 
Regulation CC be disclosed in a manner 
consistent with the Regulation CC 
requirements. Funds availability policies for 
accounts not subject to Regulation CC must 
be disclosed in accordance with the state 
regulation (Regulation 18~IV(A)(2)). 

Coverage 

The Maine law and regulation govern the 
availability of funds to any deposit account, 
as defined in the Board's Regulation D (12 
CFR 204.2(a)). This coverage is broader than 
the "accounts” covered in Regulation CC. The 
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Maine law continues to apply to all deposit 
accounts, including those that are not 
accounts under Regulation CC. (Note, 
however, that under $ 229.19(e) of Regulation 
CC, Holds on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
"accounts” under Regulation CC. in certain 
circumstances.) 

Availability Schedules and Disclosures 

The Maine regulation incorporates the 
Regulation CC availability and disclosure 
requirements with respect to deposits to 
accounts covered by Regulation CC. Because 
the state requirements are consistent with the 
federal requirements, the Maine regulation is 
not preempted by. nor does it supersede, the 
federal law. 

Massachusetts 

Background 

The Board has been requested, in 
accordance with $ 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act”) 
and Subpart B (and in connection therewith. 
Subpart A) of Regulation CC, preempt 
provisions of Massachusetts law relating to 
the availability of funds. This preemption 
determination addresses the relationship of 
the Act and Regulation CC to the 
Massachusetts funds availability law. (See 
also the Board s preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

In 1988, Massachusetts amended its statute 
governing funds availability (Mass. Gen. L. 
ch. 167D. section 35), to require 
Massachusetts banking institutions to make 
funds available for withdrawal and disclose 
their availability policies in accordance with 
the Act and Regulation CC. The 
Massachusetts law, however, provides that 
"local originating depository institution” is to 
be defined as any originating depository 
institution located in the Commonwealth. 
Coverage 

The Massachusetts statute governs the 
availability of funds deposited in "any 
demand deposit, negotiable order of 
withdrawal account, savings deposit, share 
account or other asset account” Regulation 
CC applies only to "accounts” as defined in 
5 229.2(a). Regulation CC does not affect the 
Massachusetts statute to the extent that the 
state law applies to deposits in savings and 
other accounts (including transaction 
accounts where the account holder is a bank, 
foreign bank, or the U.S. Treasury) that are 
not "accounts” under Regulation CC. (Note, 
however, that under $ 229.19(e) of Regulation 
CC, Holds on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
"accounts" under Regulation CC, in certain 
circumstances.) 

Availability Schedules 

The Massachusetts definition of "local 
originating depository institution" (local 
paying bank in Regulation CC terminology) 
requires that in-state checks that are nonlocal 
checks under Regulation CC be made 
available in accordance with the Regulation 


CC local schedule. The Massachusetts law 
supersedes Regulation CC under the 
temporary and permanent schedule with 
respect to nonlocal checks payable by banks 
located in Massachusetts and deposited into 
"accounts." Regulation CC preempts the 
Massachusetts law, however, to the extent 
the state law does not define banks located 
outside of Massachusetts, but in the same 
check processing region as the paying bank, 
as "local originating depository institutions." 

Disclosures 

The Massachusetts regulation incorporates 
the Regulation CC disclosure requirements 
with respect to both accounts covered by 
Regulation CC and savings and other 
accounts not governed by the federal 
regulation. Because the state requirements 
are consistent with the federal requirements, 
the Massachusetts regulation is not 
preempted by, nor does it supersede, the 
federal law. The Massachusetts disclosure 
rules would continue to apply to accounts not 
governed by the Regulation CC disclosure 
requirements. 

New Mexico 
Background 

The Board has been requested in 
accordance with $ 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act”) 
and Subpart B (and in connection therewith, 
Subpart A) of Regulation CC, preempt 
provisions of New Mexico law relating to the 
availability of funds. This preemption 
determination specifies those provisions in 
the New Mexico funds availability law that 
supersede the Act and Regulation CC. (See 
aUo the Board's preemption determination 
regarding the Uniform Commercial Code, 
section 4-213(5), pertaining to availability of 
cash deposits.) 

In 1987, New Mexico adopted a statute 
governing funds availability (N.M. Stat, Ann. 
section 58-3-4 (1978, Supp. 1987)), which 
requires New Mexico financial institutions to 
make funds deposited into retail accounts 
available for withdrawal after a reasonable 
period of time. Section 4A of the New Mexico 
statute establishes the time frames within 
which financial institutions must make funds 
deposited by checks or share drafts available 
for withdrawal if the checks or share drafts 
are drawn and payable on demand at other 
financial institutions located in the 
continental United States. Section 4B of the 
statute defines terms and specifies 
availability for checks deposited in branch 
offices of certain financial institutions, 
section 4C specifies exceptions to the 
availability schedules, and section 4D 
specifies damages recoverable for a violation 
of this statute. 

Generally, the New Mexico law provides 
that checks and share drafts, other than ”on 
us” checks, drawn and payable on demand at 
a financial institution and deposited into an 
individual or household account must be 
made available for withdrawal at the 
beginning of the third business day after 
deposit for checks or share drafts drawn and 
payable on demand at financial institutions 
located within the same municipality as the 
depositary bank, and for checks or share 


drafts deposited in a branch office of a 
financial institution if the main office of that 
financial institution is located in the same 
municipality as the depositary bank. Other 
in-state checks or share drafts must be made 
available at the opening of the fourth 
business day after deposit. Checks or share 
drafts drawn and payable on demand at any 
other financial institution located within 
continental United States must be made 
available at the beginning of the sixth 
business day after deposit. 

Exceptions to the schedules are provided 
for documentary drafts, accounts which have 
been open less than 60 days, checks or share 
drafts with two-party indorsements, checks 
or share drafts in an amount greater than the 
average balance in the account over the last 
12 months or the average balance since the 
account was opened, whichever is less, and 
checks or share drafts deposited in an 
account on which six or more nonsufficient 
fund checks or share drafts were presented in 
the prior six month period. 

Coverage 

The New Mexico statute is limited to retail 
accounts and does not apply to business 
accounts. No portion of the New Mexico 
statute supersedes Regulation CC for any 
"account" as that term is defined in 
Regulation CC that is not held by an 
individual or household. Regulation CC does 
not affect the New Mexico statute to the 
extent that the state law applies to time, 
savings, and other deposits that are not 
defined as "accounts” under Regulation CC. 
(Note, however, that under $ 229.19(e) of 
Regulation, CC, Holds on other funds , the 
federal availability schedules may apply to 
savings, time, and other accounts not defined 
as "accounts” under Regulation CC. in 
certain circumstances.) 

The New Mexico statute is limited to 
checks and share drafts payable by financial 
institutions. The term "financial institution” 
corresponds generally to the term "bank” in 
Regulation CC. The terms "check” and "share 
draft” are narrower than the term "check” in 
Regulation CC because they do not appear to 
apply to Treasury checks, checks payable by 
state or local governments (i.e, warrants), 
checks payable by Federal Reserve Banks or 
Federal Home Loan Banks, or U.S. Postal 
Service money orders. No portion of the New 
Mexico statute supersedes Regulation CC 
with respect to these instruments. 

Availability Schedules 

Temporary schedules. The New Mexico 
statute requires checks and share drafts 
drawn and payable on demand at an office of 
financial institution located in the same 
municipality as the depositary bank and 
checks and share drafts drawn and payable 
on demand at offices of financial institutions 
located in New Mexico whose main office is 
located in the same municipality as the 
depositary bank to be made available at the 
opening of the third business day after 
deposit. (N.M. Stat. Ann. section 58-3-4- 
A(l)). 1 New Mexico is served by two Federal 


1 It is not clear from the New Mexico statute 
whether days stated in the schedules include the 

Continued 
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Reserve check processing regions and, 
therefore, while most checks and share drafts 
subject to this schedule will be local under 
Regulation CC. some checks snd share drafts 
covered by this schedule may be nonlocal 
under Regulation CC. Under the temporary 
schedule in Regulation CC, the proceeds of 
local checks must be available for 
withdrawal at the start of the third business 
dey after deposit, but Regulation CC permits 
a time period adjustment for withdrawals by 
cash and similar means that permits a 
depositary bank to delay the time it must 
make funds available for deposits of local 
checks cleared outside a check clearinghouse 
arrangement Under the temporary schedule 
In Regulation CC, the proceeds of nonlocal 
checks must be made available for 
withdrawal at the opening of the seventh 
business day following deposit. No time 
period adjustment is provided. New Mexico 
law supersedes this time period adjustment 
for local checks under the temporary 
schedule and for nonlocal checks coming 
within the portion of the New Mexico 
schedule calling for availability on the third 
banking day after deposit. 

The New Mexico statute calls for the 
proceeds of checks and share drafts to be 
made available at the opening of the fifth day 
after deposit for checks and share drafts 
drawn and payable on demand at other 
offices of financial institutions located in 
New Mexico. (N.M. Stat. Ann. section 58-3- 
4A(2)). To the extent that this schedule 
applies to nonlocal checks as defined by 
Regulation CC, It supersedes the temporary 
schedules in Regulation CC The New Mexico 
statute also provides for availability of 
checks and share drafts drawn and payable 
on demand at financial institutions located in 
the continental United States, excluding 
Alaska. Hawaii. Puerto Rico, and the U.S, 
Virgin Islands, at the opening of the seventh 
banking day after deposit. (N.M. Stat. Ann. 
section 58-8-4A(3)). This schedule is the 
same as Regulation CC with respect to 
nonlocal checks. 

The New Mexico statute does not specify 
whether it applies to deposits of checks at 
non proprietary ATMs. Under the temporary 
schedule in Regulation CC deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the opening of 
the seventh business day after deposit. To the 
extent that the New Mexico schedules 
described above provide for shorter 
availability for deposits at nonproprietary 
ATMs, they would supersede the temporary 
schedule in Regulation CC for deposits at 
nonproprietary ATMs specified in ft 229.11(d). 

Permanent schedules. Under the 
permanent schedule in Regulation CC, the 
proceeds of checks must be made available 
at the opening of the second business day 
after deposit for local checks and the fifth 
business day after deposit for nonlocal 
checks. Both of these schedules are subject to 
time period adjustments for withdrawal by 
cash or similar means. The New Mexico 


day of deposit. For the purposes of this 
interpretation, it is assumed that the stated days do 
include the day of deposit. References to days 
included in the New Mexico schedules have also 
been revised to reflect Regulation CC terminology. 


statute supersedes the permanent schedules 
in Regulation CC for nonlocal checks subject 
to the third day withdrawal requirement 
(N.M. Stat. Ann. section 58-3-4A(l)) and the 
time period adjustment for nonlocal checks 
subject to the fifth day withdrawal 
requirement (N.M. Stat. Ann. section 58-3- 
4A(2)) of the New Mexico statute. 

Exceptions to availability schedules. The 
New Mexico statute provides for exceptions 
to the state schedules for (1) Documentary 
drafts; (2) accounts opened less than 60 days; 
(3) checks or share drafts with two-party 
indorsements: (4) a check or share draft in a 
face amount greater than the average balance 
of the depositor's account for the prior 12 
months or the average balance since the 
account was opened, whichever is less; and 
(5) a check or share draft deposited in an 
account on which six or more nonsufficient 
fund checks or share drafts were presented 
for payment in the prior six month period. 

The state exceptions will continue to apply 
when the state schedules are not preempted 
Regulation CC, but holds may be placed 
under the state schedules only up to the 
limits permitted by the Regulation CC 
schedules. Where the Regulation CC 
schedules are subject to exceptions, holds 
placed on checks under the State schedules 
that would also be permissible under 
Regulation CC may be continued up to the 
limit on holds under Regulation CC. Notice of 
holds as required by Regulation CC 
(ft 229.13(g)) must be given whenever a hold 
is placed so that availability is extended 
beyond the applicable state or federal 
schedule. 

Business day/banking day. Under New 
Mexico law a bank is authorized to establish 
its own banking days except that it must 
observe certain holidays (N.M. Stat. Ann. 
sections 58-5-8 and 5<M5-7). This definition is 
preempted by the Regulation CC definitions 
of "business day M and “banking day." Thus, 
for determining the permissible hold under 
the New Mexico schedules that supersede the 
Regulation CC schedule, deposits are 
considered made on the specified number of 
“business days” following the “banking day“ 
of deposit. 

Disclosures 

The New Mexico law does not contain 
funds availably disclosure requirements 
applicable to accounts subject to Regulation 
CC. 

New York 
Background 

The Board has been requested, in 
accordance with ft 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the “AcT) 
and Subpart B (and in connection therewith. 
Subpart Aj of Regulation CC, preempt the 
provisions of New York law concerning the 
availability of funds. This preemption 
determination addresses the relation of the 
Act and Regulation CC to the New York 
funds availability law. (See also the Board's 
preeption determination regarding the 
Uniform Commercial Code, section 4-213(5), 
pertaining to availability of cash deposits.) 

In 1983. the New York State Banking 
Department, pursuant to section 14-d of the 


New York Banking law, issued regulations 
requiring that funds deposited in an account 
be made available for withdrawal within 
specified time periods, and provided certain 
exceptions to those availability schedules. 
Part 34 of the New York State Banking 
Department's General Regulations 
established time frames within which 
commercial banks, trust companies, and 
branches of foreign banks (“banks"); and 
savings banks, savings and loan associations, 
and credit unions (“savings institutions'') 
must make funds deposited in customer 
accounts available for withdrawal. 

The Banking Department amended Pari 34, 
effective September 1,1988, generally to 
exclude accounts covered by Regulation CC 
from the scope of the state regulation. Part 
34.4 (a)(2) and (b)(2) of the revised New York 
rules, however, continue to apply to checks 
deposited to accounts, as defined in 
Regulation CC. These provisions require that 
the proceeds of nonlocal checks payable by a 
New York institution be made available for 
withdrawal not later than the start of the 
fourth business day following deposit if 
deposited in a bank, or the fifth business day 
following deposit if deposited in a savings 
institution. The revised regulation also 
provides that with respect to savings 
accounts and time deposits. New York 
institutions could elect to comply with either 
the state or federal availability and 
disclosure requirements. 

This preemption determination supersede? 
the determination issued by the Board on 
August 18,1988 (53 FR 32357 (August 24. 
1988)). 

Coverage 

The New York law and regulation govern 
the availability of funds in savings accounts 
and time deposits, as well as “accounts" as 
defined in ft 229.2(a) of Regulation CC. The 
New York law continues to apply to deposits 
to savings accounts and time deposits that 
are not accounts under Regulation CC. (Note, 
however, that under ft 229.19(e) of Regulation 
CC, Hold on other funds, the federal 
availability schedules may apply to savings, 
time, and other accounts not defined as 
“accounts" under Regulation CC, in certain 
circumstances.) 

The New York law snd regulation apply to 
“items” deposited to accounts. Part 34.3(e) 
defines “item" as “a check, negotiable order 
of withdrawal or money order deposited into 
an account “ The Board interprets the 
definition of “item” in New York law to be 
consistent with the definition of “check" in 
Regulation CC (ft 229.2(k)). 

Availability Schedules 

The provisions of New York law governing 
the availability of in-state nonlocal items 
provide for shorter hold than is provided 
under Regulation CC, and supersede that 
federal availability requirements. With the 
exception of these provisions, the New York 
regulation does not apply to deposits to 
accounts covered by Regulation CC. 

Temporary schedule. The time periods for 
the availability of in-state nonlocal checks, 
contained in Part 34.4 (a)(2) and (b)(2). are 
shorter that the seventh business day 
availability required for nonlocal checks 
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under $ 229.11(c) of Regulation CC, although 
they are not necessarily shorter than the 
schedules for nonlocal checks set forth in 
$ 229.11(c)(2) and Appendix B-l of 
Regulation CC. Thus, these state schedules 
supersede the federal schedule to the extent 
that they apply to an item payable by a New 
York bank or savings institution that is 
defined as a nonlocal checks under 
Regulation CC and the applicable state 
schedule is less than the applicable schedule 
specified in § 229.11(c) and Appendix B-l. 

Permanent schedule. The New York 
schedule for banks supersedes the Regulation 
CC requirement in the permanent schedule, 
effective September 1.1990, that nonlocal 
checks be made available for withdrawal by 
the start of the fifth business day following 
deposit, to the extent that the in-state checks 
are defined as nonlocal under Regulation CC, 
and the Regulation CC schedule for nonlocal 
checks is not shortened under $ 229.12(c)(2) 
and Appendix B-2 of Regulation CC. In 
addition, the New York schedule for savings 
institutions supersedes the Regulation CC 
time period adjustment for withdrawal by 
cash or similar means in the permanent 
schedule, to the extent that the in-state 
checks are defined as nonlocal under 
Regulation CC, and the Regulation CC 
schedule for nonlocal checks is not shortened 
under § 229.12(c)(2) and Appendix B-2. 

Exceptions to the availability schedules. 
New York law provides exceptions to the 
state availability schedules for large deposits, 
new accounts, repeated overdrafters, 
doubtful collectibility, foreign items, and 
emergency conditions (Part 34.4). The state 
exceptions apply only with respect to 
deposits of in-state nonlocal checks that are 
subject to the state availability schedule. For 
these deposits, the depositary bank may 
invoke a state exception and place a hold on 
the deposit up to the federal availability 
schedule limit for that type of deposit. Once 
the federal availability schedule limit is 
reached, the depositary bank may further 
extend the hold under any of the federal 
exceptions that apply to that deposit. Any 
time a depositary bank invokes an exception 
to extend a hold beyond the time periods 
otherwise permitted by law, it must give 
notice of the extended hold to its customer in 
accordance with $ 229.12(g) of Regulation CC. 
Disclosures 

The revised New York regulation does not 
contain funds availability disclosure 
requirements applicable to accounts subject 
to Regulation CC. 

Rhode Island 
background 

The Board has been requested, in 
accordance with § 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the "Act") 
and Subpart B (and in connection therewith. 
Subpart A) of Regulation CC, supersede 
provisions of Rhode Island law relating to the 
availability of funds. This preemption 
determination specifies those provisions in 
the Rhode Island funds availability law that 
supersede the Act and Regulation CC. (See 
also the Board’s preemption determination 
regarding the Uniform Commercial Code. 


section 4-213(5), pertaining to availability of 
cash deposits.) 

In 1986, Rhode Island adopted a statute 
governing funds availability (R.I. Gen. Laws 
tit. 6A, sections 4-001 through 4-008), which 
requires Rhode Island depository institutions 
to make checks deposited in a personal 
transaction account available for withdrawal 
within certain specific periods. Commercial 
banks and thrift Institutions (mutual savings 
banks, savings banks, savings and loan 
institutions and credit unions) must make 
funds available for withdrawal in accordance 
with the following table: 



Com¬ 

mercial 

banks 

Thrift 

institu¬ 

tions 

Treasury checks, Rhode 

2nd. 

2nd 

Island Government checks, 
first-indorsed. 

In-state cashier’s checks less 

2nd_ 

2nd 

than $2,500. 

On-us checks.. 

2nd. 

3rd 

In-state clearinghouse checks... 

3rd _ 

4th 

In-state nondearinghouse 

5th_ 

6th 

checks. 

1st or 2nd Federal Reserve 

7th_ 

7th 

District checks (out-of-state). 
Other checks. 

9th.„ 

10th 




Not#: These time periods are stated in terms of 
availability for withdrawal not later than the Xth 
business day following the banking day of deposit to 
facilitate companson with Regulation CC. State regu¬ 
lations are stated in terms of availability at the start 
of the business day subsequent to the number of 
days specified in the regulation. 

The Rhode Island statute also provides 
restrictions and exceptions to the schedules 
and requires institutions to make certain 
disclosures to their customers. 

Coverage 

The Rhode Island statute governing the 
availability of funds deposited in "personal 
transaction accounts." a term not defined in 
the statute. The federal law would continue 
to apply to "accounts." as defined in 
$ 229.2(a). that are not "personal transaction 
accounts." 

The Rhode Island statute applies to 
"items," defined as checks, negotiable orders 
of withdrawal, or money orders. The Board 
interprets the definition of item to be 
consistent with the definition of "check" in 
Regulation CC (§ 299.2(k)). 

Availability Schedules 

Temporary' schedule. Rhode Island law 
requires availability for certain checks in the 
same time as does Regulation CC. Thus, in 
these instances, the federal law does not 
preempt the state law. Rhode Island law 
requires commercial banks (but not thrift 
institutions) to make checks payable by a 
depositary institution that uses the same in¬ 
state clearing facility as the depositary bank 
available for withdrawal on the third 
business day following the day of the deposit. 
This is the same time period contained in 
Regulation CC for local checks payable by a 
bank that is a member of the same local 
clearinghouse as the depositary bank. (The 
Board views the definition of "the same in¬ 
state clearing facility" as having the same 
meaning as die term "the same check 
clearinghouse association" in the federal 


law's provision that allows banks to limit the 
customer’s ability to withdraw cash on the 
third business day if the local check being 
deposited is payable by a bank that is not a 
member of the same local clearinghouse as 
the depositary bank.) Since the Rhode Island 
law and the federal law both require the 
funds to be made available no later than the 
third business day, the state law is not 
preempted by the federal law. 

The Rhode Island law also requires 
commercial banks and savings institutions to 
make checks payable by a depository 
institution located in the First or Second 
Federal Reserve District (outside of Rhode 
Island) available on the seventh business day 
following deposit. To the extent that this 
provision applies to checks payable by 
institutions located outside the Boston check 
processing region, it provides for availability 
in the same time as required for nonlocal 
checks under the temporary federal schedule, 
and thus is not preempted by the federal law. 

The Rhode Island statute docs not specify 
whether it applies to deposits of checks at 
nonproprietary ATMs. Under the temporary 
schedule in Regulation CC, deposits at 
nonproprietary ATMs must be made 
available for withdrawal at the opening of 
the seventh business day after deposit. To the 
extent that the Rhode Island schedules 
provide for shorter availability for deposits at 
nonproprietary ATMs, they would supersede 
the temporary schedule. 

Exceptions to the availability schedules . 
The Rhode Island law contains exceptions for 
reason to doubt collectibility or ability of the 
depositor to reimburse the depositary bank, 
for new accounts, for large checks, and for 
foreign checks. In all cases where the federal 
availability schedule preempts the state 
schedule, only the federal exceptions will 
apply. For deposits that are covered by the 
state availability schedule, the state 
exceptions may be used to extend the stute 
availability schedule to meet the federal 
availability schedule. Once the deposit is 
held up to the federal availability schedule 
limit under a state exception, the depositary 
bank may further extend the hold under any 
federal exception that can be applied to the 
deposit. Thus, if the state and federal 
availability scheduels are the same for a 
particular deposit, both a state and a federal 
exception must be applicable to that deposit 
in order to extend the hold beyond the 
schedule. Any time a depositary bank 
invokes an exception to extend a hold 
beyond the time periods otherwise permitted 
by law, it must give notice of the extended 
hold to its customer, in accordance with 
§ 229.13(g) of Regulation CC. 

Business day/banking day. The Rhode 
Island statute defines "business day" as 
excluding Saturday, Sunday and legal 
holidays. This definition iB preempted by the 
Regulation CC definitions of "business day" 
and "banking day". Thus, for determining the 
permissible hold under the Rhode Island 
schedules that supersede the Regulation CC 
schedule, deposits are considered made on 
the specified number of "business days" 
following the "banking day" of deposit. 
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Disclosures 

The Rhode Island statute requires written 
notice to depositors of an institution's check 
hold policy and requires a notice on deposit 
slips. Regualtion CC preempts state 
disclosure requirements concerning funds 
availability that relate to accounts that are 
inconsistent with the federal requirements. 
The state reuirements are different from, and 
therefore inconsistent with, the federal rules. 
(5 229.20(c)(2)) Thus. Regulation CC preempts 
the Rhode Island disclosure requirements 
concerning funds availability. 

By order of the Board of Governors of the 
Federal Reserve System, October 25,1988. 
William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-25034 Filed 11-1-88; &45 am] 

BILLING COOE 8210-01-41 
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FEDERAL RESERVE SYSTEM 
12 CFR Part 229 

(Regulation CC; Docket No. R-0648] 

Availability of Funds and Collection of 
Checks 

agency: Board of Governors of the 
Federal Reserve System. 
action: Proposed rule. 

summary: The Board is publishing for 
comment proposed amendments to its 
Regulation CC, Availability of Funds 
and Collections of Checks (12 CFR Part 
229). The proposed rule changes would 
alleviate the operational difficulties and 
additional risks associated with the 
acceptance for deposit of payable 
through checks. 

dates: Comments must be submitted on 
or before December 30.1988. 
addresses: Comments, which should 
refer to Docket No. R-0648, may be 
mailed to the Board of Governors of the 
Federal Reserve System. 20th and C 
Streets. NW., Washington, DC 20551, 
Attention: Mr. William W. Wiles, 
Secretary; or may be delivered to Room 
B-2223 between 8:45 a.m. and 5:00 p.m. 
Ail comments received at the above 
address will be included in the public 
file and may be inspected at Room B- 
1122 between 8:45 a.m. and 5:15 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202/452-3874). Gayle Thompson, 
Program Leader (202/452-2934), Division 
of Federal Reserve Bank Operations; 
Oliver Ireland. Associate General 
Counsel (202/452-3625), Stephanie 
Martin. Attorney (202/452-3198), Legal 
Division; for the hearing impaired only : 
Telecommunications Device for the 
Deaf, Eamestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: The 
Board has adopted, with minor technical 
changes, the interim rule issued on 
August 18,1988, to amend Regulation 
CC to treat “bank payable through 
checks” as local or nonlocal based on 
the location of the bank 1 on which they 
are written rather than the location of 
the bank through which they are 
payable, as a final rule. (See Docket R- 
0643, published elsewhere in today’s 
Federal Register.) The Board is issuing, 
for a 60-day public comment period, 
proposed amendments to Regulation CC 
designed to alleviate the operational 


1 Regulation CC defines bank to include all 
depository institutions, including commercial banks, 
savings and loan associations, and credit unions. A 
depositary bank is defined as the first bank to 

which a check is transferred. 


difficulties and additional risks resulting 
from this final rule. 

Background 

As adopted in May 1988, Regulation 
CC provided that checks written on an 
account at one bank but payable 
through another bank were to be 
considered local or nonlocal under 
Regulation CC and the Expedited Funds 
Availability Act (“Act”) based on the 
location of the bank designated as the 
payable through bank. This treatment of 
“bank payable through checks” was 
consistent with the scheme set forth in 
the Act to permit banks to place longer 
holds on checks that must be sent to 
nonlocal banks for collection because 
such checks generally take longer to 
collect and return than checks sent to 
local banks for collection and, therefore, 
could pose greater risks for depositary 
banks. 2 In addition, treating the payable 
through bank as the paying bank would 
facilitate the handling of these checks 
by depositary banks because it would 
permit them to use automated 
equipment to read the routing number of 
the payable through bank encoded on a 
check, which indicates the check 
processing region where the payable 
through bank is located, and to assign 
availability for the check on the basis of 
that number. 

Shortly after the Board adopted 
Regulation CC defining the payable 
through bank as the paying bank and 
thus allowing bank payable through 
checks to be treated as local or nonlocal 
according to the location of the payable 
through bank, the Credit Union National 
Association (“CUNA”) and one of its 
member credit unions brought suit 
asserting that this rule was contrary to 
the provisions of the Act, and that such 
checks, in particular credit union share 
drafts, should be treated as local or 
nonlocal on the basis of the location of 
the bank on which they are written, 
rather than the location of the payable 
through bank. CUNA believed that the 
treatment of bank payable through 
checks adopted by the Board would 
have an adverse effect on the 
acceptability of these checks as a form 
of payment because most credit union 


* Under the regulation, depositary banks may 
differentiate funds availability baaed on whether 
the check la written on a local or nonlocal paying 
bank. A local paying bank is one located in the 
same check processing region as the depositary 
bank. Aa of September 1.1988, depositary banks 
must make the proceeds of local checks available 
for withdrawal not later than three business days 
following deposit; nonlocal checks must be made 
available for withdrawal not later than seven 
business days following deposit. On September 1. 
1990, these schedules are reduced to two and five 
business days for local and nonlocal checks, 
respectively. 


payable through checks would be 
treated as nonlocal, even though they 
would generally be deposited in a bank 
local to the credit union. CUNA argued 
that if these checks were generally 
treated as nonlocal, a large number of 
credit unions that offer payable through 
share draft accounts would be 
disadvantaged. 

On July 28, 198a the U.S. District 
Court for the District of Columbia ruled 
that under the language of the Act, bank 
payable through checks should be 
treated as local or nonlocal on the basis 
of the location of the credit union rather 
than the location of the payable through 
bank. On August ia 1988, the Board 
adopted interim amendments to 
Regulation CC to implement the court’s 
decision and requested comment on the 
interim rule pending consideration of a 
longer term response to the court’s 
interpretation of the Act. 53 FR 31290 
(August 18, 1988). The interim rule 
applied the court’s decision to all bank 
payable through checks rather than only 
those written on credit unions. 

The Board received 155 comments on 
the interim rule. (A summary of the 
comments appears below.) The 
overwhelming majority of the 
commenters (144) objected to the 
treatment of bank payable through 
checks as local or nonlocal on the basis 
of the location of the bank on which 
they are written, because this rule 
creates operational difficulties and 
increased risks for depositary banks. 
Many of the commenters suggested 
various means of addressing these 
operational problems and risks. 

The Board has adopted the interim 
rule, with minor technical changes, and 
is also proposing for comment 
amendments to Regulation CC designed 
to alleviate the operational difficulties 
and increased risks resulting from the 
interim rule. These proposed 
amendments are based on specific 
suggestions of the commenters and on 
subsequent discussions with industry 
representatives and the Industry Return 
Item Advisory Group, which includes 
representatives of commercial banks, 
savings and loan associations, and 
credit unions. The Board is issuing these 
proposals for comment to gain further 
information concerning whether the 
proposals are necessary to facilitate 
compliance with the revised regulation 
and to improve the check system by 
speeding the collection and return of 
payable through checks, and whether 
they impose undue burdens on the 
banks on which bank payable through 
checks are written. 
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Discussion 

Although bank payable through 
checks represent only two to three 
percent of the approximately 47 billion 
checks written each year, they are 
sufficiently prevalent to create 
substantial operational problems for 
banks in complying with the Act, as 
interpreted by the court, and Regulation 
CC, as amended by the interim rule, and 
to increase the risk of check fraud for 
depositary banks. Available data 
indicate that the two largest payable 
through processors handle 
approximately 700 million bank payable 
through checks each year. Although the 
majority of bank payable through 
checks are written on the more than 
4,000 credit unions that use such checks, 
they are also used by some savings and 
loan associations and commercial 
banks. The Board has identified at least 
65 banks across the country that serve 
as payable through banks and believes 
that others exist that have not yet been 
identified. 

Ordinarily, many banks that provide 
different availability for local and 
nonlocal checks identify the checks as 
local or nonlocal based on the routing 
number in the Magnetic Ink Character 
Recognition ("MICR”) line on the bottom 
of the checks. This routing number is 
either entered into the bank’s computer 
system by the teller at the time the 
transaction is made (on-line processing) 
or read from the check using automated 
equipment during subsequent processing 
(batch processing). The first four digits 
of the nine-digit routing number are used 
to identify the Federal Reserve check 
processing region to which the check is 
sent for payment and thus permit the 
bank to readily identify whether a check 
is local or nonlocal. In the case of a 
bank payable through check, however, 
the routing number cannot be used to 
determine whether the check is local or 
nonlocal because it identifies the 
payable through bank rather than the 
bank on which the check is written. 

Accordingly, in order to determine 
whether a check is local or nonlocal, 
depositary banks must first determine 
whether it is a payable through check. 
Generally, there are two ways to 
identify these checks. First, they can be 
identified by visual inspection by the 
teller at the time that the checks are 
received for deposit. This procedure is 
labor intensive, and therefore costly, 
and prone to the high level of errors 
associated with manual processing. 

Once a check is identified as a payable 
through check, it may still be difficult to 
determine whether the check is local or 
nonlocal because some bank payable 
through checks do not contain on the 


face of the check the location of the 
bank on which they are written. Even if 
this information is included on the face 
of the check, the local/nonlocal 
determination may be difficult to make 
due to the information’s placement on 
the check or its type size. In addition, in 
cases where the location is clearly 
identifiable, it may be a difficult task to 
determine whether the bank on which 
the check is written is in the same check 
processing region as the depositary 
bank, because most check processing 
regions contain only portions of states. 
The depositary bank may need to refer 
to a list of cities and towns in its check 
processing region to determine if the 
bank payable through check is local for 
purposes of Regulation CC. S 

Tbe second way to identify bank 
payable through checks is to program a 
check reader-sorter to outsort all checks 
bearing the routing number of the 
payable through banks and either to 
assign those checks local availability, 
even when they are not payable by a 
local bank, or to inspect them visually to 
determine whether they should be 
assigned local or nonlocal availability. 
Although many bank payable through 
checks bear routing numbers that are 
used almost exclusively for such checks, 
others bear routing numbers that are 
also used for significant numbers of non- 
payable through checks. In addition, 
some payable through banks serve 
banks in a number of Federal Reserve 
check processing regions. Treating all 
checks bearing the routing number of a 
payable through bank as local also 
results in giving local availability to an 
unknown number of checks that may be 
treated as nonlocal. In addition, it 
creates an incentive for banks to act as 
payable through banks so that their 
checks may be considered local by 
banks that use this approach to comply. 
Further, as noted above, it is difficult to 
identify all banks that serve as payable 
through banks. A bank may begin or 
cease acting as a payable through bank 
at any time. Any listing of payable 
through bank routing numbers is likely 
to omit certain payable through banks, 
thus causing banks relying on that list to 
violate the Act by giving nonlocal 
availability to checks that should 
receive local availability under the Act. 
Finally, commenters indicated that if a 
bank wishes to inspect bank payable 
through checks visually once they have 
been identified in order to determine 
whether they are local or nonlocal, that 
process will be costly and error-prone 


9 Listings of cities and states in individual Federal 
Reserve check processing regions are available 
upon request from local Federal Reserve Bank 
offices. 


and may delay the collection of those 
checks. 

In addition to the operating problems 
caused by bank payable through checks, 
these checks are attractive vehicles for 
check fraud. The time that it takes bank 
payable through checks to travel to and 
from the depositary banks is a function 
of its location in relation to the payable 
through bank, not the bank on which the 
check is written . 4 Consequently, it 
generally takes longer for checks that 
are sent to a nonlocal payable through 
bank to be collected and returned than it 
does for checks that are sent to a local 
bank. In the case of many depositary 
banks, these collection and return times 
will regularly exceed the availability 
schedules in the Act for local checks. 
Persons wishing to commit check fraud 
on those depositary banks would be 
able to rely on the fact that the bank 
must make the proceeds of the checks 
available for withdrawal before it had 
an opportunity to learn that the checks 
had been dishonored. 

Under the Expedited Funds 
Availability Act, the Board has the 
authority to adopt regulations to address 
these problems. Although the language 
of the Act governing the availability of 
checks in sufficiently specific for the 
court to conclude that the Act requires 
local availability for bank payable 
through checks written on local banks 
but payable through nonlocal banks, the 
Act gives the Board general authority to 
regulate the check collection system. 
Section 609(c)(1) of the Act provides: 

RESPONSIBILITY FOR PAYMENT 
SYSTEM—In order to carry out the 
provisions of this title, the Board of 
Governors of the Federal Reserve System 
shall have the responsibility to regulate— 

(A) Any aspect of the payment system, 
including the receipt, payment, collection, or 
clearing of checks; and 

(B) Any related function of the payment 
system with respect to checks. 

This authority is extremely broad and, 
together with section 609(a) of the Act, 
which authorizes the Board to prescribe 
rules to facilitate compliance with the 
Act, gives the Board the authority to 
adopt reasonable changes to the way 
that checks are handled, provided that 
those changes further the purposes of 


4 Chase Manhattan, one of the two major national 
payable through processors, stated In its comments: 
*'• * * if the payor banJc decides not to pay a draft, 
the time that it takes the draft to travel to the 
depositary bank is a function of its location in 
relation to the payable through bank, not the payor 
bank. Therefore, when a payable through bank 
returns a draft received from a nonlocal depositary 
bank, it must be afforded the benefit of the longer 
return time for nonlocal items nowithstanding that 
the payor bank may be in the same check 
processing region as the depositary bank." 
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the Act, such as by expediting the 
collection and return of checks or 
facilitating compliance with the 
availability schedules. 

The Board believes that there are a 
number of approaches to dealing with 
the operational and risk problems 
associated with bank payable through 
checks, including: (1) Requiring such 
checks to be presentable locally and to 
bear a local routing number in the M1CR 
line; (2) requiring such checks to be 
conspicuously labeled as payable 
through checks, specifying the name and 
location of the payable through bank 
and the name, location, and nine-digit 
routing number of the bank on which the 
check is written; (3) authorizing 
collecting banks to present such checks 
directly to the bank on which they are 
written; and (4) shifting to the bank on 
which the check is written the risks of 
loss due to the time required for the 
return of such checks from nonlocal 
payable through banks. 

1 . Require bank payable through 
checks to be presentable locally and 
bear a local routing number in the 
MICR line. Eighty-nine commenters 
expressed concern about the operational 
problems posed by the court ruling and 
interim amendments. A number of these 
commenters suggested that the Board 
require credit unions to encode their 
own routing numbers on their checks, or 
that of a local payable through bank. 
This would permit depositary banks to 
determine whether any check is local or 
nonlocal through the use of automated 
equipment because the routing number 
encoded on the check would indicate 
the check processing region of the bank 
on which the check is written. 

Therefore, this approach would 
effectively remove the operational 
difficulties in assigning appropriate 
availability to these checks. 

In addition, this proposal would 
address the concerns expressed by 111 
commenters the potential risk of 
additional losses and increased 
exposure to fraud for depositary banks 
as a result of the revised rule defining 
the bank on which the payable through 
check is written as the paying bank for 
determining funds availability. The 
proposal would eliminate the likelihood 
that these checks would become 
attractive vehicles for check fraud 
because a bank payable through check 
with a local routing number could be 
presented to the local address 
associated with the routing number, 
maintaining a clear link between the 
time it takes to collect and return the 
check and the time within which the 
depositary bank must make the funds 
available to the depositor. 


This proposal would require the 
reissuance of payable through checks 
encoded with routing numbers not 
associated with the same check 
processing region as the bank on which 
the checks are written and may also 
require a bank to change its payable 
through check processor. The cost of 
reissuing checks and converting to a 
different processor depends, in part, on 
the lead time between the adoption of 
the proposal in final form and the 
effective date of this requirement. These 
costs would have to be weighed against 
the costs to the banking industry in 
general of identifying bank payable 
through checks by other means and the 
risks arising from the use of nonlocal 
payable through banks for these 
checks.* 

When some credit unions began 
offering share draft accounts to their 
members in the mid-1970s, they used 
payable through banks exclusively to 
process checks written on those 
accounts (predominantly two national 
payable through processors), in part due 
to competitive concerns with having 
local banks processing their checks. 
With the enactment of the Monetary 
Control Act of 1980, credit unions were 
able to obtain their own routing 
numbers, and thus had greater 
processing options. In addition, other 
service providers began offering share 
draft processing services to credit 
unions, including correspondent banks, 
corporate credit unions, state credit 
union leagues, credit union service 
organizations, regional data processors, 
and service bureaus. 

According to CUNA, the current trend 
is for credit unions to shift to local 
processors or in-house processing. 
CUNA reports that six percent of credit 
unions now process in-house, while 25 
percent use local processors in an 
intercept arrangement, rather than a 
payable through arrangement. (In an 
intercept arrangement, the credit union 
uses its own routing number on its 
checks, rather than the routing number 
of the processor.) The remaining 69 
percent of credit unions use a payable 
through bank for processing, a small 


• One industry consultant indicated that "on 
average. 80 to 85% of (credit union] members will 
reorder (share drafts] In s nine to twelve month 
period." (July 13.1988, affidavit of David 
McCurrach. President of McCurrach & Company.) 
Dearborn Federal Credit Union, in a June 18.1988 
affidavit, noted that if it were to convert to local 
processing, it must either incur the costs of 
reprinting share drafts for all of the credit union's 
members (estimated at $7 per member), or incur the 
cost of operating • full-scale dual processing system 
for one year while some members are converting to 
new share drafts and others are using up their old 
payable through share drafts. 


portion of which use a local payable 
through bank. 

The proposed requirement would not 
necessarily preclude nonlocal 
processing of payable through checks. 
Currently, arrangements exist whereby 
payable through checks are delivered to 
a local presentment point and 
subsequently transported to the 
nonlocal processing site. For example, 
some corporate credit unions serve 
market areas that encompass multiple 
check processing regions, and thereby 
provide services to members located in 
one or more nonlocal check processing 
regions. Such arrangements tend to be 
regional rather than national in scope 
due to transportation times necessary to 
move the payable through checks from 
the presentment point to the processing 
site. Thu3, this proposal might cause a 
shift from national payable through 
processing to regional or in-house 
processing. On the other hand, national 
payable through processors could 
develop regional operations in order to 
continue to provide services to banks 
that issue payable through checks. 8 

The Board considered, as an 
alternative to this proposal, a proposal 
to require payable through checks to be 
identified as such in the M!CR line of 
the check. There is only one field in the 
MICR line (position 44) that such 
information can be contained. Because 
this field is also used to identify checks, 
including payable through checks, for 
other purposes (e.g., to identify the 
check as eligible for truncation), and 
because the industry is interested in 
reserving the use of this Field for a 
number of other purposes, this 
alternative is not attractive. Moreover, 
this approach would only indicate to the 
depositary bank whether the check is a 
payable through check; it would not 
provide sufficient information to 
determine, in an automated 
environment, whether a payable through 
check is local or nonlocal. 

The Board is publishing for comment a 
proposed amendment to Regulation CC 
to require bank payable through checks 
to bear a routing number in the MICR 
line that is associated with the same 
check processing region as the location 
of the bank on which the check is 
written, and to require a presentment 
point for such checks in that check 
processing region. This requirement 
would be effective one year following 


• Traveler's Express, one of the two major 
national payable through processors, has 
established three regional processing centers in the 
past four years, and has stated that it plans to 
establish additional regional processing sites in the 
future, in order to retain credit union customers that 
are seeking local processing. 










44338 


Federal^ Regi&ter / V ol. 53, No. 212 / Wednesday, November 2, 1988 / Proposed Rules 


adoption of the amendment. The Board 
specifically requests comment on the 
cost savings to depositary banks and the 
costs to banks using such checks so that 
the benefits and costs of this proposal 
can be more fully assessed. 

2. Require bank payable through 
checks to be conspicuously labeled with 
the name , location, and nine-digit 
routing number of the bank on which the 
check is written and the legend 
“payable through"followed by the 
name and location of the payable 
through bank. In order for banks to be 
able to separate payable through checks 
from other check deposits and 
determine by visual inspection the 
appropriate hold, rather than rely on the 
routing number encoded on the check to 
determine availability, certain 
information pertaining to the payable 
through bank and the bank on which the 
check is written must be included on the 
check. Commenter8 indicated that 
information on the face of the check 
indicating the name and location of the 
credit union and the legend “payable 
through" followed by the name and 
location of the payable through bank is 
crucial to the visual identification of 
these checks, although it would not 
permit their identification by automated 
equipment. In addition, 10 commenters 
indicated that the assignment of 
availability to these checks would be 
facilitated by requiring the routing 
number of the bank on which they are 
written to be included on the face of the 
check. Furthermore, CUNA stated in its 
submissions to the court that printing 
the name, address, and first four digits 
of the routing number of the bank by 
which the check is payable on the face 
of the check would be a reasonable way 
to help depositary banks determine 
whether a payable through check is 
local or nonlocal. 

Inclusion of the routing number on the 
face of the check would permit bank 
personnel to assign availability to these 
checks without the need to refer to a list 
of cities and towns in the depositary 
bank’s Federal Reserve check 
processing region to determine if the 
location of the bank on which the check 
is written is local for purposes of 
Regulation CC. 7 The need for the routing 


7 An ancillary benefit to requiring that the nine- 
digit routing number of the bank on which the check 

is written be printed on the face of the check is that 
it would provide information needed to establish 
arrangements for automated clearinghouse transfers 

to or from an account at the bank on which the 
check is written so that the ACH transfers would be 
sent to the bank on which the check is written 
rather than to the payable through bank, which 
generally rejects the transfer. The bank routing 
number and account number information that is 
necessary to establish an ACH transfer 
arrangement is often obtained from a voided check 


number of the bank on which the check 
is written to be printed on the face of 
bank payable through checks would be 
eliminated if the Board adopts the 
requirement that all bank payable 
through checks bear a local routing 
number in the MICR line. The other 
required information would still be 
needed, even if the first proposal were 
adopted. For example, the name and 
location of the payable through bank 
may be needed in those cases where the 
routing number on the check cannot be 
properly read. 8 Furthermore, the name 
of the payable through bank and some 
indication that the check is payable 
through that bank appears to be 
required by current law. 9 * The 
requirement that specified information 
be printed on the face of the check 
would not address the potential risks of 
bank payable through checks becoming 
attractive vehicles for fraud. If this 
proposal were adopted, the bank on 
which the payable through checks are 
written may incur costs to reissue its 
checks, if the checks currently do not 
contain the required information. Unlike 
the first proposal, however, this 
proposal would not require any bank to 
move its payable through check 
processing to a different bank. 

The Board is publishing for comment 
an amendment to Regulation CC that 
would require bank payable through 
checks to conspicuously state the name 
and location of the payable through 
bank and the bank on which they are 
written, as well as the routing number of 
the bank on which they are written, and 
the legend “payable through" on the 
face of the check. If adopted, this 
requirement would be effective one year 
following adoption of the amendment. 
The Board specifically requests 
comment on the cost savings and 
operational benefits to depositary banks 
and the costs to banks using such 
checks that would result from the 
adoption of this proposal. 

3. Authorize direct presentment. 
Currently, the law is unclear as to 


supplied by the bank customer. If this information is 
obtained from a bank payable through check, the 
routing number does not identify the bank to which 
the ACH transfer should be directed, resulting in 
problems for the payable through bank, the 
customer, the originator of the payment, and the 
bank to which the ACH transfer should be directed. 

• The Federal Reserve Operating Circular on the 
Collection of Cash Items and Returned Checks 
states that banks should not send to a Reserve Bank 
for forward collection a check that "does not state 
on its face the name and city and state address of 
the paying bank associated with the routing number 
on the item’*. (Paragraph 7(e).) 

• See U.C.C. fi 3-120, Engine Paris, Inc. v. Citizens 
Bank of Clovis, 92 N.M. 37. 582 P.2d 809. 23 UCC 
Rep. Serv. 1248 (1978). and Phelon v. University 
National Bank, 85 Ill. App. 2d 58. 229 NJ2. 2d 372. 4 
UCC Rep. Serv. 635 (1967). 


whether a bank payable through check 
can be presented directly to the bank on 
which it is written or whether such 
checks must be presented to the payable 
through bank. In its Share Draft 
Operating Manual published in 1983, 

ICU Services, a CUNA affiliate, states 
“the credit union management has the 
right to refuse to accept a payable 
through share draft which is presented 
directly to the credit union." On the 
other hand, the American Bankers 
Association (“ABA") commented that, 
while old case law and Article 3 of the 
Uniform Commercial Code (“U.C.C.") 
might suggest that a payor bank may 
properly refuse direct presentment of 
payable through checks, “it can be 
argued that present section 4-204(2) of 
the UCC (which overrides Article 3 of 
the UCC in the event of a conflict of 
provisions) already authorizes collecting 
banks to send items directly to the 
payor bank." The ABA also commented 
that even if some depository institutions 
assert that they are “nonbank payors" in 
order to avoid direct presentment under 
U.C.C. 4-204(2)(a), the Board has the 
power to promulgate regulations 
permitting direct presentment under 
U.C.C. 4-204(2)(c) and section 609(c)(1) 
of the Expedited Funds Availability Act. 

Expressly permitting such checks to 
be presented directly to the bank on 
which they are written would enable 
banks to have such checks collected and 
returned locally, and thus would avoid 
the delays in collection and return that 
occur when the depository bank sends 
the checks to nonlocal payable through 
banks. Although direct presentment of 
bank payable through checks would not 
alleviate the operational burdens of 
identifying these checks and assigning 
them the appropriate availability, it may 
reduce the likelihood that they would 
become attractive vehicles for check 
fraud because depositors could not rely 
on the longer collection and return time 
for nonlocal checks. 

If this proposal is adopted, the Federal 
Reserve Banks may consider expanding 
their fine sort check collection service to 
facilities direct presentment of payable 
through checks to the bank on which the 
checks are written. Under this service, 
collecting banks that want the Federal 
Reserve Bank to present payable 
through checks directly to the bank on 
which they are written, rather than to 
the payable through bank, would be 
required to fine sort these checks 
according to the routing number of the 
bank on which the checks are written. 

The extent to which a rule expressly 
permitting direct presentment of these 
checks to the bank on which they are 
written could impose burdens on such 
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banks is not clear. The banks generally 
already receive direct presentment of 
some checks over the counter for their 
customers. Further, the extent to which 
the volume of checks presented directly 
would increase is unknown. The 
presentment of a significant number of 
such checks may cause operational 
burdens for these banks because they 
are generally not equipped to process 
large volumes of checks. The need for 
this rule would be diminished if bank 
payable through checks were required to 
have a local routing number in the MIRC 
line, and a corresponding local 
presentment point. 

The Board is publishing for comment 
an amendment to Regulation CC that 
would authorize direct presentment of 
bank payable through checks. The Board 
specifically requests comment on the 
cost and operational burden of this 
proposal on banks that use payable 
through checks, the potential cost 
savings to depositary banks, and the 
appropriate lead time for 
implementation of the proposal, if it is 
adopted. 

4. Shift risk of loss to bank on which 
check is written. One hundred eleven 
commenters expressed concern 
regarding the potential risks of losses 
and increased exposure to fraud for 
depositary banks as a result of the 
revised rule defining the bank on which 
the payable through check is written as 
the paying bank for determining funds 
availability. 

Commenters argued that checks 
considered local for determining 
availability should also be considered 
local for determining whether the checks 
are returned expeditiously so that the 
risks to depositary banks would not be 
increased by the revised rule. These 
commenters suggested that the revised 
definition of paying bank also be 
applied to the expeditious return rules in 
Subpart C of the regulation. 

The effect of the revision suggested by 
the commenters can also be achieved by 
requiring that the bank on which a 
payable through check is wTitten bear 
any losses incurred by the depositary 
bank due to return of a check from a 
nonlocal payable through bank in a time 
longer than w f ould have been required 
for return of the check if it had been 
presented directly to the bank on which 
it was written. This rule would not 
address the operational difficulties in 
identifying these checks and would not 
protect the depositary bank from risks 
due to any longer time required to 
present such checks to a nonlocal 
payable through bank. On the other 
hand, the burden that this rule would 
place on banks on which such checks 
are written would be minimal and 


would be limited to losses for which 
they were responsible because of the 
location and return procedures of the 
payable through bank that they selected. 
The need for such a rule would be 
eliminated if bank payable through 
checks were required to have a local 
routing number in the MICR line and 
would be diminished if direct 
presentment of payable through checks 
were authorized. 

The Board is publishing for comment 
an amendment to Regulation CC that 
would place the risk of loss for return of 
bank payable through checks from 
nonlocal payable through banks on the 
banks on which such checks are written, 
to the extent that the return from the 
nonlocal payable through bank took 
longer than would have been required if 
the check had been returned 
expeditiously by the bank on which it is 
written. The Board requests comment as 
to whether this allocated liability should 
be computed solely under the two-day/ 
four-day test in § 229.30(a)(1) of 
Regulation CC or whether it is possible 
to also compute such liability under the 
forward collection test in § 229.30(a)(2). 
The Board also requests comment on the 
appropriate lead time for 
implementation of this proposal if it is 
adopted. 

Summary of Proposals 

These proposed amendments address 
many of the operational and risk 
concerns raised by the commenters in 
response to the revised rule adopted by 
the Board to treat bank payable through 
checks as local or nonlocal based on the 
location of the bank on which they are 
written rather than the location of the 
bank through which they are payable. 
The Board is publishing for public 
comment, the following proposed 
amendments to Regulation CC, to 
determine whether they would facilitate 
compliance with Regulation CC and 
improve the check system by speeding 
the collection and return of payable 
through checks, and whether they would 
impose undue burdens on the banks on 
which payable through checks are 
written. 

1. Require bank payable through 
checks to be presentable locally and to 
bear a local routing number in the MICR 
line (See proposed regulatory 
language—amendments to § 229.36(b), 

(f) (Alternative 1), and (g) (Alternative 

i); 

2. Require bank payable through 
checks to be conspicuously labeled with 
the name, location, and nine-digit 
routing number of the bank on which the 
check is written and the legend 
“payable through” followed by the name 
and location of the payable through 


bank (See proposed regulatory 
language—amendment to § 229.36(g) 
(Alternative 2). Alternative 3 combines 
Alternatives 1 and 2); 

3. Authorize direct presentment to the 
bank on which bank payable through 
checks are written (See proposed 
regulatory language—amendments to 

§ 229.36 (b) and (f) (Alternative 2); and 

4. Allocate losses for return of bank 
payable through checks from a nonlocal 
payable through bank to the bank on 
which such checks are written, to the 
extent the process of return took longer 
than would have been required if the 
check had been returned by the bank on 
w r hich they are written (See proposed 
regulatory language—amendment to 

§ 229.38(d)(2)). 

In addition, elsewhere in today's 
Federal Register, the Board is proposing 
for comment several other technical 
amendments to Regulation CC relating 
to payable through checks (see Docket 
R-0649). 

Summary of Comments 

The Board received a total of 155 
comments on the interim rule. The 
following table reflects these comments 
by category of respondent: 

Commercial Banks and Bank Holding 


Companies 1 .129 

Credit Unions.3 

Savings and Loan Associations.12 

Trade Associations.8 

Individuals...3 


1 Identical comments submitted by three 
employees of the same bank are counted as 
one comment 

A total of 144 commenters opposed 
the definition of paying bank as 
interpreted by the court decision. Fifty- 
three percent of the commenters urged 
the Board to appeal the court ruling. Ten 
commenters suggested that the Board 
should request that Congress amend the 
law. Five commenters concurred with 
the revisions made in the interim rule. 
The majority of the commenters 
discussed the operational concerns and 
the increased risk of fraud loss caused 
by the court ruling. They indicated the 
need for longer term initiatives aimed at 
easing the operational burden of 
identifying payable through drafts and 
minimizing the risk of fraud losses for 
depositary banks. 

Operational concerns. A total of 89 
commenters expressed concern about 
the operational problems caused by the 
ruling. Banks will no longer be able to 
rely on the routing number to determine 
whether a bank payable through check 
is local or nonlocal. Commenters stated 
that they will have operational 
difficulties in assigning availability to 
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payable through checks. They expressed 
concern that depositary hanks will have 
to revert to a complex manual process in 
order to distinguish share drafts payable 
by local credit unions from other checks 
for the purpose of determining 
availability. Personnel will have to be 
trained to inspect each check visually to 
determine whether the check is local or 
nonlocal. Individual handling and visual 
inspection will create a larger 
probability of error and possibly cause 
delays in collection and return. 
Commenters were also concerned that 
tellers would have difficulty determining 
the availability of payable through 
checks based on the geographic location 
of the credit union, because most check 
processing regions contain only portions 
of certain states. Reference to a detailed 
listing of cities and towns in the 
depositary bank’s check processing 
region would often be required to 
determine accurately whether a credit 
union is local or nonlocal to the 
depositary bank. 

Commenters stated that determination 
of holds on a manual, rather than 
automated, basis would increase the 
expense of processing deposits and 
would decrease the efficiency of the 
processing, contrary to Congress’ 
expressed intent in the Act that the 
Board takes steps to improve the check 
system. Camden National Bank. 

Camden, Maine, commented, “we are no 
longer in the Stone Age of check 
processing where an individual 
examines each item and sorts it We ere 
a small bank; however we do our own 
check processing and handle an average 
of 25,000 checks for deposit nightly." 

The Huntington National Bank. 
Huntington, Ohio, stated, “we process 20 
million items per month on the basis of 
the routing transit number; the time and 
expense of sorting through these items 
by hand would be prohibitive." The 
commenters stated that the burden of 
identifying a local or nonlocal check has 
been placed on the depositary bank 
without a standard industry 
identification procedure. The majority of 
the commenters believe that the routing 
number should continue lo be the 
controlling determination for 
availability. They referred to the routing 
number method as efficient and proven. 

Some commenters proposed 
initiatives to ease the operational 
burdens created by the interim rule. A 
few commenters requested that the 
Board develop an alternative method of 
identifying checks os local or nonlocal 
in an automated check processing 
environment. One commenter suggested 
that the credit union should be required 
to encode a character in the MICR line 


to identify the chock as a pay able 
through check. 

Ten commenters suggested that the 
credit union should have its own routing 
number printed on the face of the check. 
Commenters also recommended that, at 
a minimum, the credit unions should 
identify their checks as payable through 
and include their own name end address 
and the name of the payable through 
bank on the face of the check. 

A number of commenters suggested 
that a list should be developed of the 
credit unions that use nonlocal payable 
through banks. Another alternative 
suggested was a list of routing numbers 
for all payable through banks in each 
Federal Reserve district. 

Fifteen commenters recommended 
that the Board should allow depositary 
banks to require the use of a special 
deposit slip for payable through checks 
that are to be treated as local items. 

They noted that Regulation CC currently 
requires special deposit slips for certain 
next-day items and suggested that the 
same rules apply to payable through 
checks. The special deposit slips would 
make these items more easily 
identifiable fur tellers. 

Risk of fraud loss. One hundred 
eleven commenters expressed concern 
regarding the potential risk of losses and 
increased exposure to fraud for 
depositary banks. They stated that the 
interim rule will expose depositary 
banks that accept share drafts for 
deposit that are payable by a local 
credit union but payable through a 
nonlocal bank Lo additional risk because 
such share drafts would not have to be 
returned as expeditiously as local 
checks would normally be returned. The 
commenters indicated that most share 
drafts payable through a nonlocal bank 
would not be received by the depositary 
bank before funds must be made 
available under the local availability 
schedule. Home Loan Savings Bank, Fort 
Wayne. Indiana, commented that “in the 
past, we have on many occasions, 
experienced inordinate delays of from 
12 to 18 days in the return of local credit 
union share drafts payable through 
distant nonlocal banks." 

Commenters argued that checks 
considered local for the purposes of 
determining availability should also be 
considered local for determining 
whether the checks are returned 
expeditiously. They recommended that 
the revised definition of paying bank be 
applied to the rules of Subpart C, in 
particular the expeditious return rules, 
as well as the availability rules of 
Subpart B. They noted that this would 
also reestablish the clear connection 
between the availability requirements 


and the time required for a check to be 
cleared and returned. Commenters also 
suggested that the credit union on which 
the check is written should be 
responsible for any losses incurred. 
American Bankers Association, 
Washington, DC, stated; 

To relieve the unfair risk imposed on banks 
in this situation, we strongly recommend that 
the Board extend the revised definition of 
paying bank to Subpart C relating to the 
collection of checks. The expeditious return 
standard should be determined by the 
location of the payor bank since that location 
determines whether a local or nonlocal check 
funds availability schedule applies. 

Thirty-five commenters stated that the 
interim rule promotes delayed 
disbursement. They noted that the 
revised definition of paying bank is 
inconsistent with the Federal Reserve 
Board’s proposal to restrict remote 
disbursement of teller’s checks and the 
Board’s overall efforts to discourage 
delayed disbursement. 

Eight commenters recommended that 
the final rule authorize direct 
presentment to credit unions that use 
payable through checks. They indicated 
that, under direct presentment, 
depositary banks would have the option 
of collecting payable through checks 
locally in those cases where local 
availability must be provided, and thus 
would generally learn if a check has not 
been paid prior to the time funds must 
be made available for withdrawal. 

Twenty-five commenters favored 
requiring a credit union to use a local 
payable through bank. They noted that 
this requirement would reduce the risks 
to the depositary bank by maintaining 
the clear link between the time it takes 
to collect and return a check and the 
time within which the depositary bank 
must make the funds available to the 
depositor. They stated that if the credit 
unions want Lheir checks to be treated 
as local they should be willing to use a 
local payable through bank. They also 
noted that this proposal would eliminate 
the operational problems created by the 
interim rule, by enabling depositary 
banks to rely on the routing number 
encoded on the check to determine 
availability. 

Miscellaneous issues. Twenty 
commenters discussed the additional 
disclosure requirements, with the 
majority of the commenters opposing 
them due to the added cost to the 
depositary bank, which would be 
passed on to bank customers. These 
commenters also indicated that these 
extra notices would create additional 
confusion to their customers. Further, 
some commenters indicated that it was 
operationally difficult to provide the 
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added disclosures to their customers 
because of printing backlogs and 
quarterly versus monthly statements. 

The American Bankers Association 
indicated that the proposed disclosure 
requirement was generally an 
appropriate solution, but suggested 
additional language that would be 
applicable to those depositary banks 
that give availability of funds for all 
checks within the local schedule. 

Finally, some commenters supported the 
time frame for disseminating the 
disclosures. 

Eight commenters generally favored 
the bona fide error proposal, but most 
asked that additional clarification be 
provided in 5 229.21(c). Some 
commenters requested that “safe 
hnrbor“ procedures for determining 
whether a check is local or nonlocal be 
identified or examples given with 
respect to the type of procedure that 
would be considered reasonable. 

Further, other commenters believed the 
provision offered only limited protection 
and suggested additional language so 
that depositary banks relying on the list 
of routing numbers of payable through 
banks compiled by the Federal Reserve 
would not be liable for related mistakes. 

One commenter indicated that it will 
maintain records of any losses incurred 
as a result of the payable through 
amendment and suggested that the 
Federal Reserve and other banks 
monitor these matters carefully, so that 
appropriate action can be taken if losses 
reach an unacceptable level. 

One commenter indicated that the 
interim amendment was not clear as to 
what type of checks, other than credit 
union share drafts, were covered by the 
amendment, and requested that a more 
precise identification be given. 

One commenter was not in favor of 
the technical revisions to Regulation CC 
that were made to conform other 
provisions of the regulation to the 
payable through amendment. This 
commenter requested that the Federal 
Reserve retain or modify in different 
ways the provisions that contained 
references to the use of the routing 
number versus the actual location of the 
bank offering payable through checks. 

Initial Regulatory Flexibility Analysis 

The Regulatory Flexibility Act (12 
U.S.C. 601-612) requires an agency to 
publish an initial regulatory flexibility 
analysis with any notice of proposed 
rulemaking. Two of the requirements of 
an initial regulatory flexibility analysis 
(12 U.S.C. 603(b)), a description of the 
reasons why action by the agency is 
being considered and a statement of the 
objectives of, and legal basis for, the 
proposed rule, are contained in the 


supplementary material above. The 
proposed rules require no additional 
reporting or record-keeping 
requirements nor are there relevant 
federal rules that duplicate, overlap, or 
conflict with the proposed rule. 

Another requirement for the initial 
regulatory flexibility analysis is a 
description of and, where feasible, an 
estimate of the number of small entities 
to which the proposed rule will apply. 
The above supplementary material 
contains the Board’s best estimates of 
the number of institutions that use 
payable through checks and that would 
therefore be affected by the proposed 
rules. Many of the affected institutions 
would be small entities, generally credit 
unions, however the Board does not 
have information on the sizes of all of 
the affected entities. 

The Board has included in its proposal 
several alternative rules and is 
requesting comment on the cost and risk 
associated with each alternative for all 
affected entities, both large and small. 
The Board has not, however, proposed 
an exemption from coverage for small 
institutions that use payable through 
checks. The purpose of the proposed 
rules is to alleviate the operational 
difficulties and risk associated with the 
acceptance of payable through checks 
by depositary banks. This purpose 
would be defeated if the rules did not 
apply to small institutions that use 
payable through checks because the 
operational and risk problems for their 
checks would remain. 

List of Subjects in 12 CFR Part 229 

Banks. Banking, Federal Reserve 
System. 

For the reasons set out in the 
preamble, 12 CFR Part 229 is proposed 
to be amended as follows: 

PART 229—AVAILABILITY OF FUNDS 
AND COLLECTION OF CHECKS 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L. 100-86.101 
Stat. 552, 635, 12 U.S.C 4001 et seq. 

2. In § 229.36, the heading is revised, 
paragraphs (b)(3) and (b)(4) are revised, 
and new paragraphs (b)(5). (f). and (g) 
are added to read as follows: 

§ 229.36 Presentment and Issuance of 
checks. 

• • • • * 

(b) 

(3) At any branch or head office, if the 
bank is identified on the check by name 
without address; 

(4) At a branch, head office, or other 
location consistent with the name and 
address of the bank on the check if the 


bank is identified on the check by name 
and address; or 

(5) In the case of a check that is 
payable by a bank and payable through 
another bank, 

(i) At a location to which delivery is 
requested by the bank by which the 
check is payable; 

(ii) At any branch or head office of the 
bank by which the check is payable, if 
that bank is identified by name without 
address; 

(iii) At any branch, head office, or 
other location consistent with the name 
and address of the bank by which the 
check is payable, if that bank is 
identified on the check by name and 
address; or 

(iv) At any location described in 
paragraphs (b)(1) through (b)(4) of this 
section for the bank through which the 
check is payable. 

* * « * • 

(e) [Reserved) 

Alternative 1 

(f) Presentment of payable through 
checks. A check that is payable by a 
bank and payable through another bank 
may be presented for payment at any of 
the locations set forth in paragraphs 
(b)(4) (i) through (iii) of this section 
unless the routing number of the bank 
through which the check is payable is 
associated with a location in ihe same 
check processing region as the 
depositary bank, in which case the 
check may only be presented for 
payment at the location referred to in 
paragraph (b)(5)(iv) of this section. 

Alternative 2 

(f) Presentment of payable through 
checks. A check that is payable by a 
bank and payable through another bank 
may be presented for payment at any of 
the locations set forth in paragraph 
(b)(5) of this section. 

Alternative 1 

(g) Issuance of payable through 
checks. A bank that arranges for checks 
payable by it to be payable through 
another bank shall require that the 
routing number printed in magnetic ink 
characters on each check be associated 
with an address in the same check 
processing region as the bank by which 
the check is payable. This provision 
shall be effective [one year after its 
publication as a final rule], and after 
that date banks that use payable 
through arrangements must require their 
customers to use checks that meet the 
requirements of this provision. 
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Alternative 2 

(g) Issuance of payable through 
checks . A bank that arranges for checks 
payable by it to be payable through 
another bank shall require that the 
following information be printed 
conspicuously on the face of each check: 

(1) The words “payable through” 
followed by the name and location of 
the payable through bank; and 

(2) The name, location, and nine-digit 
routing number of the bank by which the 
check is payable. 

This provision shall be effective {one 
year after its publication as a final rule], 
and after that date banks that use 
payable through arrangements must 
require their customers to use checks 
that meet the requirements of this 
provision. 

Alternative 3 

(g) Issuance of payable through 
checks. A bank that arranges for checks 
payable by it to be payable through 
another bank shall require that: 

(1) The routing number printed in 
magnetic ink characters on each check 
be associated with an address in the 
same check processing region as the 
bank by which the check is payable; and 

(2) The following information is 
printed conspicuously on the face of die 
check: 

(1) The words “payable through” 
followed by the name and location of 
the payable through bank; and 

(ii) The name and location of the bank 
by which the check is payable. 

This provision shall be effective [one 
year after its publication as a final rule], 
and after that date banks that use 
payable through arrangements must 
require their customers to use checks 
that meet the requirements of this 
provision. 

3. In 5 229.38, paragraph (d) is 
redesignated as paragraph (d)(1). a new 
heading is added to paragraph (d), and a 
new paragraph (d)(2) is added to read as 
follows: 

§229.38 Liability. 

* • ♦ • • 

(d) Responsibility for certain aspects 
of checks —(1) * * * 

(2) Responsibility for payable through 
checks. In the case of a check that is 
payable by a bank and payable through 
a paying bank located in a different 
check processing region than die bank 
by which the check is payable, the bank 
by which the check is payable is 
responsible for damages under 
paragraph (a) of this section to the 
extent that the check is not returned to 
the depositary bank through the payable 
through bank ss quickly as would have 


been required had the bank by which 
the check is payable been the bank to 
which the check was sent for payment. 
Responsibility under this paragraph 
shall be treated 89 negligence of die 
bank by which the check is payable for 
purposes of paragraph (c) of this section. 
• • ♦ ♦ * 

4. Appendix E—Commentary to Part 
229 is amended as follows: 

a. The commentary on § 229.38 is 
amended by revising the second 
paragraph of paragraph (b), by adding a 
new paragraph (b)5. immediately after 
paragraph (b)4„ and by adding new 
paragraphs (f) and (g). 

Appendix E—Commentary 
* • • # • 

Section 229.30 Presentment and Issuance of 
Checks 

* • « • • 

fbP * • 

The paragraph specifies the locations st 
which checks are considered received by the 
paying bank. Where the check is payable 
through a bank and the check is sent to that 
bank, the payable through bank is the paying 
bank for purposes of this subpart. regardless 
of whether the paying bank must present the 
check to another bank or to a nonbank payor 
for payment If. however, the payable through 
check is payable by a bank and sent to that 
bank, the bank by which the check is payable 
is the paying bank. 

• • * « * 

5. If a check is payable by a bank and 
payable through another bank, the check is 
considered received by the paying bank upon 
delivery to any location described in 
paragraphs 1,3, or 4 above for the bank by 
which the check is payable. If such a check is 
sent to the payable through bank for payment 
and therefore the payable through bank is the 
paying bank with respect to that check, it is 
also considered received by the paying bank 
upon delivery to any location described in 
paragraphs 1. 2, 3. or 4 above for the bank 
through which the check is payable. 

* • * • « 

(ej/Reserved! 

Alternative 1 

if) Presentment of payable through checks . 
This paragraph authorizes a depositary or 
collecting bank to present a check that is 
payable by a bank, and payable through 
another bank, directiy to the bank by which 
the check is payable unless the check is 
payable through a local bank, in which case 
the check must be presented to the local 
payable through bank. 

Alternative 2 

(f) Presentment of payable through checks. 
This paragraph authorizes a depositary or 
collecting bank to present a check that is 
payable by a bank, and payable through 
another bank, directly to the bank by which 
the check is payable. A bank may also 
present such a check to the payable through 
bank. Presentment of such checks may take 


plaoe at any of (be locations set forth in 
§ 229.36(b)(5). 

Alternative 1 

(g) Issuance of payable through checks. 
This paragraph provides that if a bank 
arranges for a check payable by it to be 
payable through another bank, that check 
must bear a routing number in its M1CR line 
associated with an address at which 
presentment may be made in accordance 
with § 229.36(b) that is in the same check 
processing region as the bank by which the 
check is payable. Under this requirement, the 
check could bear the routing number of the 
bank by which it is payable or the routing 
number of a local payable through bank. The 
address associated with the routing number 
of the bank by which the check is payable 
could function as an intercept point from 
which the check could be forwarded to a 
nonlocal payable through bank. 

This provision lakes effect one year after 
its publication as a final rule. The bank by 
which these checks are payable is 
responsible for requiring its customers to 
meet the new requirements after the effective 
date. 

If a payable through check does not meet 
the requirements of this paragraph, the bank 
by which the check is payable may be liable 
to the depositary bank or others as provided 
in § 229.38. For example, a bank by which a 
payable through check is payable could be 
liable to a depositary bank that suffers a loss, 
such as lost interest or liability under Subpart 
B. that would not have occurred had the 
check met the requirements of this paragraph. 
The bank by which the check is payable may 
be liable for additional damages if it fails to 
act in good faith. 

Alternative 2 

(g) Issuance of payable through checks. 
This paragraph requires that if a bank 
arranges for a check payable by it to be 
payable through another bank, that check 
must contain conspicuously on its face the 
name, location, and nine-digit routing number 
of the bank by which the check is payable 
and the legend “payable through” followed 
by the name snd location of the payable 
through bank. The routing number need not 
be in the MICR line. The required information 
is presumed to be conspicuous if it is in a 
type not smaller than six-point type. 

This provision takes effect one year after 
its publication as a final rule. The bank by 
which these checks are payable is 
responsible for requiring its customers to 
meet the new requirements after the effective 
date. 

If a payable through check does not meet 
the requirements of this paragraph, the bank 
by which the check is payable may be liable 
to the depositary bank or others as provided 
in § 229.38. Far example, a bank by which a 
payable through check is payable could be 
liable to a depositary bank that suffers a loss, 
such as lost interest or liability under Subpart 
B, that would not have occurred had the 
check met the requirements of this paragraph. 
The bank by which the check is payable may 
be liable for additional damages if it fails to 
act in good faith. 
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Alternative 3 

(g) Issuance of payable through checks . 

This paragraph provides that if a bank 
arranges for a check payable by it to be 
payable through another bank, that check 
must bear a routing number in its MiCR line 
associated with an address at which 
presentment may be made in accordance 
with { 229.30(b) that is in the same check 
processing region as the bank by which the 
check is payable. Under this requirement, the 
check could bear the routing number of the 
bank by which it is payable or the routing 
number of a local payable through bank. The 
address associated with the routing number 
of the bank by which the check is payable 
could function as an intercept point from 
which the check could be forwarded to a 
nonlocal payable through bank. 

This paragraph also requires that if a bank 
arranges for a check payable by it to be 
payable though another bank, that check 
must contain conspicuously on its face the 
name, location, and nine-digit routing number 
of the bank by which the check is payable 
and the legend “payable through** followed 
by the name and location of the payable 
through bank. The routing number need not 
be in the MICR line. The required information 
is presumed to be conspicuous if it is in a 
type not smaller than six-point type. 

This provision takes effect one year after 
its publication as a final rule. The bank by 
which these checks are payable is 
responsible for requiring its customers to 
meet the new requirements after the effective 
date. 

If a payable through check does not meet 
the requirements of this paragraph, the bank 
by which the check is payable may be liable 
to the depositary bank or others as provided 
in 9 229.38. For example, a bank by which a 
payable through check is payable could be 
liable to a depositary bank that suffers a loss, 
such as lost interest or liability under Sabpart 
B, that would not have occurred had the 
check met the requirements of this paragraph. 
The bank by which the check is payable may 
be liable for additional damages if it fails to 
act in good faith. 

♦ * « * * 

b. The commentary on $ 229.38 is amended 
by redesignating the first three paragraphs of 
paragraph (d) as paragraph (d)(1); by adding 
a heading for paragraph (d); by adding a new 
paragraph (d)(2) to follow the third paragraph 
of newly redesignated paragraph (d)(1); and 
by revising the last paragraph of paragraph 
(d) to read as follows; 

Section 229.38 Liability 

• * « • • 

(d) Responsibility for certain aspects of 
checks—{ 1 ) • • * 

( 2 ) Responsibility for payable through 
checks. This paragraph provides that the 
bank by which a payable through check is 
payable will be liable for damages under 
paragraph (a) to the extent that the check is 
not returned through the payable through 
bank as quickly as would have been required 
under § 229.30 had the check been sent to the 
bank by which it is payable for payment. This 
responsibility does not include responsibility 
for the time required for the forward 
collection of 8 check. 


Responsibility under paragraphs (d)(1) and 
(d)(2) is treated as negligence for comparative 
negligence purposes, and the contribution to 
damages under paragraphs (d)(1) and (d)(2) is 
treated in the same way as the degree of 
negligence under paragraph (c) of this 
section. 

By order of the Board of Governors of the 
Federal Reserve System, October 25,1988. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-25039 Filed 11-1-88; 8:45 am] 

BILLING COOt MIO-OI-M 


12 CFR Part 229 

[Regulation CC; Docket No. R-0649J 

Availability of Funds and Collection of 
Checks 

agency; Board of Governors of the 
Federal Reserve System. 

action: Proposed rule. 

summary: The Board is proposing for 
comment several amendments to 
Regulation CC and its Commentary 
(Appendix E to Regulation CC). The 
regulation requires banks to make funds 
available to their customers within 
specified times, to disclose their funds 
availability policies to their customers, 
and to handle returned checks 
expeditiously. Since the publication of 
Regulation CC, the Board has received 
numerous requests from banks and 
others for clarification of various 
provisions of the regulation. The Board 
believes that the proposed changes to 
Regulation CC and its Official 
Commentary (Appendix E) respond to 
many of these questions and would aid 
banks in understanding and complying 
with the regulation. 

date: Comments must be submitted on 
or before December 30,1988. 

addresses: Comments, which should 
refer to Docket No. R-0649, may be 
mailed to the Board of Governors of the 
Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, 
Attention: Mr. William W. Wiles, 
Secretary; or may be delivered to Room 
B-2223 between 8:45 a.m. and 5:15 p.m. 
All comments received at the above 
address will be made available to the 
public, and may be inspected at the 
Freedom of Information Office, Room B- 
1122 between 8:45 ajn. and 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT; 

Louise L Roseman, Assistant Director 
(202/452-3874) or Gayle Thompson, 
Program Leader (202/452-2934), Division 
of Federal Reserve Bank Operations; 
Joseph R. Alexander, Senior Attorney 
(202/452-2489) or Stephanie Martin. 


Attorney (202/452r-3198). Legal Division; 
Kathleen S. Brueger, Staff Attorney 
(202/452-2412) or Thomas J. Noto, Staff 
Attorney (202/452-3667), Division of 
Community and Consumer Affairs; or 
for the hearing impaired only. 
Telecommunications device, Eamestine 
Hill or Dorothea Thompson (202/452- 
3544). 

SUPPLEMENTARY INFORMATION: On May 

13,1988, the Board adopted Regulation 
CC (12 CFR Part 229) to carry out the 
provisions of the Expedited Funds 
Availability Act (12 U.S.C. 4001 et seq .). 
53 FR 19372 (May 27.1988). The 
regulation requires banks 1 to make 
funds available to their customers 
within specified times to disclose their 
funds availability policies to their 
customers, and to handle returned 
checks expeditiously. Since the 
publication of Regulation CC, the Board 
has received numerous requests from 
banks and others for clarification of 
various provisions of the regulation. The 
Board believes that the proposed 
changes to Regulation CC and its 
Official Commentary (Appendix E) 
respond to many of these questions and 
would aid banks in understanding and 
complying with the regulation. 

The proposed amendments may be 
summarized as follows: 

Section 229.2 Definitions . 

(d) Available for withdrawal. The 
Commentary states that funds are 
considered to be available for 
withdrawal even though they cannot be 
used because they are subject to 
garnishment tax levy, or court order 
restricting disbursements from the 
account. The Board proposes to amend 
the Commentary to make it clear that 
when a bank places a hold on funds or 
sets funds aside as a result of the 
certification of a check, a check 
guaranty, purchase of a cashier’s check, 
or similar transaction, the bank has not 
failed to make funds available for 
withdrawal. This change would make it 
clear that banks are permitted under the 
regulation to place a hold on the funds 
represented by a check certified or 
purchased and not debit the account 
until the check is presented for payment. 

(e) Bank, the Board proposes to 
amend the definition of “bank” by 
adding agencies of foreign banks that 
are located in the United States. The 
Expedited Funds Availability Act 
definition of “depository institution” 
includes “an office, branch, or agency of 
a foreign bank located in the United 


1 Regulation CC defines the term “bank** to 
include all depository institutions. 12 CFR 229.2(e). 
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Stales.” 12 U.S.C. 4001(12J. The 
definition of bank in Regulation CC 
originally included only branches of 
foreign banks as defined in the 
International Banking Act (12 U.S.C. 
3101). In some cases, agencies of foreign 
banks, however, may hold accounts and 
paj checks. Accordingly, it is 
appropriate to cover agencies of foreign 
banks as well as branches. Other 
officies of foreign banks in the United 
States are not permitted to hold 
accounts. This amendment would 
become effective 120 days following its 
final adoption to provide agencies of 
fo;eign banks sufficient time to 
implement the requirements of Subpart 
B 

1’he Board also proposes to amend the 
Commentary to the definition of "bank” 
by clarifying the status of Edge Act 
corporations, agreement corporations, 
and commercial lending companies 
(such as banking companies 
incorporated under Article XII of the 
New York Banking Law) under the 
regulation. Congress did not include 
these corporations under the definition 
of "depository institution;" 
consequently, the Board did not subject 
them to the availability and disclosure 
requirements of Subpart B of Regulation 
CC. For purposes of Subpart C. however, 
the term "bank" also includes any 
person engaged in the business of 
banking. Edge Act coprorations, 
agreement corporations, and commercial 
lending companies do pay checks and 
drafts and would generally be 
considered to be engaged in the 
business of banking. Therefore, the 
board proposes to amend the 
Commentary to clarify that Subpart C 
also applies to these entities. 

(f) Banking day and (g) Business day. 
The commentary to these definitions 
states that deposits made to an ATM are 
considered made at the branch holding 
the account into which the deposit is 
made for the purpose of determining the 
day of deposit. The Board believes that 
it is appropriate to apply this rule to 
deposits made at off-premise facilities, 
such as remote depositories and lock 
boxes, as well as at ATMs. All other 
deposits should be considered made at 
the branch at which the deposit is 
received. The Board proposes to revise 
the Commentary accordingly. 

(k) Check. The Commentary states 
that a credit card draft is not considered 
a check for purposes of the regulation. 
The Board proposes to clarify the term 
"credit card draft" by revising the 
Commentary to specify that the term 
includes sales drafts used by merchants 
or generated by banks, but excludes 
checks that banks provide to their 


customers as a means of accessing 
credit lines without the use of credit 
cards 

(z) Paying bank. The definition of 
paying bank includes the state or unit of 
general local government on which a 
check is drawn. Some states and local 
governments issue drafts drawn on 
themselves, but designate the drafts as 
payable through or at a bank. The Board 
proposes to amend the definition of 
paying bank to provide that a state or 
unit of general local government is a 
paying bank only if the check is actually 
sent to the state or unit of general local 
government for payment or collection. A 
related amendment is proposed for the 
warranty provisions in § 229.34 (a) and 

(b). 

(bb) Qualified Return Check. The 
regulation defines a qualified returned 
check ("QRC") as one that has been 
prepared for automated return to the 
depositary bank by placing the check in 
a carrier envelope or placing a strip on 
the check and encoding the strip or 
envelope in magnetic ink. Under 
§ 229.31(a), a returning bank’s return 
deadline is extended by one business 
day if the returning bank converts a 
returned check to a QRC. 

Under the current regulation, returning 
banks that might want to use another 
technology for automating returned 
check processing may not extend their 
return deadline when using a 
methodology other than that defined for 
a qualified returned check. A broader 
definition of qualified returned check 
would provide incentives for banks to 
develop other methods for automating 
returns that might be more efficient. If, 
however, the definition of qualified 
returned check were broadened to make 
various methods of automating the 
return of unpaid checks more 
acceptable, the likelihood that all banks 
involved in handling a given return will 
be using the same automated system is 
diminished, thus reducing the efficiency 
of any of the systems. Therefore, it 
might be desirable to continue the 
current restrictions on the use of 
alternative technologies. 

The Board requests comment on 
whether banks need a broader definition 
of qualified returned checks to 
accommodate different technologies. For 
example, an alternative of the qualified 
returned checks, the “Speedy Return 
Plan," was issued for comment in 
December 1987 as part of longer-term 
initiatives for improving returned check 
processing. See 52 FR 47179 (December 
11,1987). This alternative program 
differs from the qualified returned check 
because it would use electronic files 
rather than envelopes or strips to direct 


the returned check to the depositary 
bank. Comments on this alternative 
method of automating returns indicated 
that it should be explored further. 

In addition, the Board requests 
comment on whether banks would use 
an alternative method of qualifying 
returns if it were available and whether 
the number of alternative methodologies 
allowed should be limited. The Board 
also requests comment on whether a 
returning bank should be permitted to 
extend its return deadline by the 
additional day to prepare the return for 
processing using another technology if 
the return had originally been qualified 
by the paying bank. 

In addition, the Board proposes to 
clarify the Commentary to indicate that 
QRCs prepared U9ing envelopes 
preprinted with the return item identifier 
may conform to the guidelines 
established in Specification for the 
Placement and Location of MlCR 
Printing, X9.13 by the American 
National Standards Committee on 
Financial Services (Sept. 8,1983) ("ANSI 
guidelines") for the external processing 
code ("EPC") field for printing the 
identifier. The ANSI guideline states 
that the EPC field is located within Vi 
inch to the left of the routing number, 
thus allowing the identifier to be in 
either position 44 or position 45 on 
preprinted envelopes. 

(cc) Returning bank. The definition of 
"returning bank" in Regulation CC 
states that a returning bank is a 
collecting bank for purposes of U.C.C. 

§ 4-202(l)(e), which specifies a 
collecting bank’s duty to notify its 
transferor of delays in transit. On 
further consideration, the Board does 
not believe that it is necessary for 
Regulation CC to require that a returning 
bank notify its transferor or any loss or 
delay in transit, and therefore proposes 
to delete this reference from the 
definition. A returning bank would still 
be a collecting bank for purposes of 
U.C.C. § 4-202(2), which sets out when a 
collecting bank’s action would be 
considered to be seasonable. 

(kk) Unit of general local government. 
The Board ha9 been asked whether 
Indian nations are considered to be 
units of general local government within 
the meaning of Regulation CC. The Act 
provides next-day availability for 
checks drawn by a unit of general local 
government. Under the Act, a unit of 
general local government is defined as 
any city, county, town, township, parish, 
village, or other general purpose 
political subdivision of a state. As 
Indian nations are not subdivisions of 
the states, Indian nations are not units 
of general local governments within the 
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meaning of the Act, and the Board 
consequently proposes to revise the 
Commentary to make it clear that Indian 
nations are not included within the 
meaning of this term. 

Section 229.10 Next-day availability. 

Certain check deposits. The Board 
proposes to clarify that banks are 
required to provide next-day availability 
(or two-day availability under 
§ 229.10(c)(2)) only for those Federal 
Reserve Bank and Federal Home Loan 
Bank checks that are encoded with a 
routing number listed in Appendix A to 
the regulation. Bank generally must rely 
on the routing number to determine 
whether these checks are subject to 
next-day availability, because the banks 
cannot require the use of special deposit 
slips to identify them. The routing 
numbers assigned to the Federal 
Reserve Banks and Federal Home Loan 
Banks may change from time to time, 
and the Board does not believe that 
banks should be held liable for not 
providing next-day availability for a 
Federal Reserve Bank or Federal Home 
Loan Bank check that contains a newly 
issued routing number that has not yet 
been included in Appendix A. The 
Board will update Appendix A 
periodically to incorporate recently 
issued Federal Reserve Bank and 
Federal Home Loan Bank routing 
numbers. 

The Board proposes to add a sentence 
to the Commentary to i 229.10 that 
points out that traveler's checks are also 
entitled to next-day availability when 
they are deposited to new accounts, 
cross-referencing the new account 
exception in § 229.13. 

Deposits made to an employee of the 
depository bonk. In most cases, 

5 229.10(c) conditions next-day 
availability on the check being 
deposited in person to an employee of 
the depositary bank. Deposits made 
through the mail or at an ATM or night 
depository must be made available not 
later than the second business day after 
the banking day of deposit. Some 
questions have been raised about the 
meaning of the term "in person to an 
employee of the depositary bank," e.g„ 
does it cover situations where a bank 
sends a courier to the customer to pick 
up checks for deposit? The language 
used by the Act is "deposited in a 
receiving depository institution which is 
staffed by individuals employed by such 
institution," 12 U.S.C. 4002(a)(2). and the 
Act defines "receiving depository 
institution" to mean "the branch of a 
depository institution or the proprietary 
ATM in which a check is first 
deposited." 12 U.S.C 4001(20). The 
Board interprets these provisions as 


requiring next-day availability only for 
deposits made to staff of the depositary 
bank at a branch of the bank. Under 
§ 229.10(c)(2), second-day availability 
would apply to deposits described in 
this section that are made at a teller 
station staffed by a person that is not an 
employee of the depositary bank (e.g. a 
shared staffed teller facility located in a 
retail store), and to deposits picked up 
at the customer's premises by an 
employee of the depositary bank. 
Accordingly, the Board proposes to 
revise this section of the Commentary to 
make these clarifications. 

Fees for withdrawals. The 
Commentary to 8 229.10(c) prohibits a 
depositary bank from imposing a fee on 
a customer when the customer 
withdraws funds that must be made 
available under the regulation, but for 
which the bank has not yet received 
credit The Board intended this 
provision to prevent practices designed 
to discourage customers from exercising 
their right to withdraw these funds in 
accordance with the regulation. 

Banks have expressed concern, 
however, that this provision could be 
interpreted to prohibit the application of 
account analysis programs commonly 
used by banks under which interest or 
earnings credits are computed on the 
basis of collected balances. The Board 
believes that such programs are 
generally adopted for legitimate 
purposes and not for purposes of 
evading the requirements of the Act 
Because of the difficulties in 
distinguishing these programs from 
devices to evade the requirements of the 
Act, the Board proposes to delete this 
provision of the Commentary. The 
Board, however, plans to monitor the 
practices of banks in this area, and may 
consider specific restrictions if it 
determines that abuses are occurring. 

Special deposit slips. The regulation 
permits depositary banks to require the 
use of special deposit slips as a 
condition to providing next-day 
availability for certain types of checks. 
Banks imposing this requirement must 
make the slips reasonably available to 
their customers. The Commentary states 
that if a bank only provides the special 
deposit slips upon the request of a 
customer, the bank's tellers must advise 
depositors of the special slips' 
availability. Since the publication of the 
final rule, a number of banks have 
stated that this requirement places a 
difficult burden on tellers. The Board 
proposes to amend this portion of the 
Commentary by deleting the reference 
to the teller's duties. 


Section 229.11 Temporary availability 
schedule. 

(c) Nonlocal checks. Under the 
temporary schedule, funds deposited by 
nonlocal check must be made available 
for withdrawal no later than the seventh 
business day following the banking day 
of deposit. There are exceptions for 
deposits in accounts of banks located 
outside the 48 contiguous states and for 
deposits made to nonproprietary ATMs. 
The Board proposes to delete the 
reference to nonproprietary ATM 
deposits because § 229.11(d) already 
requires that all checks deposited at 
nonproprietary ATMs be made 
available no later than the seventh 
business day following the banking day 
of deposit. 

Section 229.13 Exceptions. 

(b) Large deposits. This provision 
permits a depositary bank to extend the 
hold placed on local and nonlocal check 
deposits to the extent that the aggregate 
amount of the deposit on any banking 
day exceeds $5,000. Since the final rule 
was adopted, several banks have asked 
if there is any rule that applies when a 
large-dollar deposit is made up of both 
local and nonlocal checks to determine 
which checks or portions of checks 
should be made available in accordance 
with the schedule and which checks 
may be held for a longer period of time 
under this exception. The Board 
intended to leave this determination to 
the discretion of the depositary bank, 
and proposes to amend the Commentary 
to clarify this point. 

(e)(2) Overdraft and returned check 
fees. The last sentence of this paragraph 
of the regulation states that "(t)he 
overdraft and returned check notice 
must state that the customer may be 
entitled to a refund of overdraft or 
returned check fees * * V This 
sentence, when read with the notice 
requirement of $ 229.13(g), could be 
interpreted to require banks to provide 
duplicate notices to their customers in 
certain cases. Thus, the Board proposes 
to amend the last sentence of this 
paragraph to clarify that only one notice 
is required. 

Section 229.16 Specific availability 
policy disclosure. 

The Board proposes to clarify two 
disclosure issues that have been raised 
since Regulation CC took effect. These 
clarifications would not require banks to 
change disclosures that have already 
been printed or mailed. 

(a) General. The Board proposes two 
revisions to the Commentary to 
{ 229.16(a). First, the Board would 
clarify that if a bank discloses the policy 
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it follows in most cases, it need not 
disclose to some customers that they 
may get faster availability. In addition, 
the Board would clarify that a bank 
does not violate the disclosure 
requirements of the regulation if it pays 
checks written on an account prior to 
the day funds in the account become 
available for withdrawal according to 
its disclosure. As long as funds are not 
available for withdrawal for all uses 
permitted to the customers, they are not 
“available for withdrawal” as that term 
is defined in the regulation and, 
generally, disclosures based on the time 
that funds are available for all uses are 
proper. 

(b) Content of specific availability 
policy disclosure. The Board also 
proposes a revision to the Commentary 
to § 229.16(b) to clarify that a bank that 
provides availability based on when the 
bank generally receives credit for 
deposited checks need not disclose the 
time when a check drawn on each bank 
will be available for withdrawal. 
Instead, the bank may disclose the 
categories of deposits that must be 
available on the first business day after 
the day of deposit, state the other 
categories of deposits and the time 
periods that will be applicable to those 
deposits, and state that the customer 
may request a copy of the bank's 
schedule for when deposits of those 
checks will be available for withdrawal. 

(c) (3) Overdraft and returned check 
fees. The last sentence of this paragraph 
of the regulation states that “(t]he 
overdraft and returned check notice 
must state that the customer may be 
entitled to a refund of overdraft or 
returned check fees * * V' This 
sentence, when read with the notice 
requirement in § 229.16(c)(2), could be 
interpreted to require banks to provide 
duplicate notices to their customers in 
certain cases. The Board proposes to 
amend the last sentence of this 
paragraph to read “(tjhe notice must 
state that the customer may be entitled 
to a refund of overdraft or returned 
check fees * * V 

Section 229.19 Miscellaneous. 

(a) When funds are considered 
deposited. This paragraph establishes 
rules to determine when funds are 
considered received in various 
circumstances. Rules applicable to 
deposits made at staffed teller stations 
differ from those that apply to deposits 
made at off-premises facilities, such as 
lock boxes or night depositories. The 
Board believes that the rule for when 
funds deposited in a deposit box located 
in the lobby of the bank should be 
similar to the rule for funds received at a 


staffed teller station, and proposes to 
amend the Commentary accordingly. 

Section 229.19(a)(5)(H) permits a bank 
to establish a cut-off hour of 2:00 p.m. or 
later, after which deposits may be 
considered made on the following 
banking day. This provision is similar to 
U.C.C. § 4-107. Recognizing that many 
banks close before 2:00 p.m., the 
Commentary notes that this provision 
does not require banks to stay open 
until 2:00 p.m. The language in the 
Commentary has raised a number of 
questions, e.g., what is the effect of 
closing most of the bank but leaving 
drive-up teller windows open? The 
Board proposes to amend the 
Commentary to clarify the effect of 
closing practices on cut-off hours. 

(e) Holds on other funds. Section 
229.19(e) of the regulation limits the hold 
a depositary bank may place on any 
funds of the customer due to a deposit to 
an account covered by the regulation. 
For example, for deposits made to a 
customer's checking account, if a bank 
places a hold on funds in a 
nontransaction account, such as certain 
savings accounts, rather than the 
customer’s checking account, the bank 
may place such a hold only to the extent 
that the funds held do not exceed the 
amount of the deposit, and the length of 
the hold does not exceed the time 
periods permitted by the regulation. This 
restriction is intended to prevent 
evasion of a principal purpose of the 
Act, i.e, to limit holds on deposits to 
transaction accounts. 

The regulation also limits holds that a 
bank can place on funds of the customer 
if the customer cashes a check over the 
counter to holds that do not exceed the 
time periods prescribed in the regulation 
and do not exceed the amount of the 
check cashed. A number of banks have 
argued that, as to checks cashed over 
the counter, this restriction is overly 
broad because cashing a check over the 
counter and placing a hold on a 
nontransaction account does not involve 
an “account” covered by the Act. 

The Board proposes to amend 
§ 229.19(e) so that, in the case of checks 
cashed over the counter, the regulation 
does not limit holds placed on funds that 
are not held in accounts as defined by 
the regulation. 

Section 229.20 Relation to State law. 

The Act (section 608,12 U.S.C. 4007) 
provides that any state law in effect on 
or before September 1 , 1989, that 
provides for a shorter hold for a 
category of checks than is provided 
under federal law will supersede the 
federal provision. Section 229.20 of the 
regulation provides for Board 
determinations, upon request, of 


whether state law relating to the 
availability of funds is preempted by 
federal law and also provides certain 
preemption standards. 

In August 1988 and October 1988, the 
Board adopted preemption 
determinations with respect to the laws 
of several states. See, for example, 53 FR 
32359 (August 24,1988). In formulating 
those preemption determinations, the 
Board adopted certain uniform 
principles that will apply in all Board 
preemption determinations. The Board 
proposes to amend the Commentary to 
§ 229.20 of Regulation CC to incorporate 
these principles for preemption 
determinations. 

Section 229.30 Paying bank '$ 
responsibility for return of checks. 

(a) Return of checks. Prior to the 
effective date of Regulation CC, a 
paying bank usually returned a check to 
the presenting bank and automatically 
received a refund of any provisional 
settlement it may have made. Under 
Regulation CC, the paying bank must 
make an expeditious return, which may 
or may not involve returning the check 
through the presenting bank. If the 
paying bank does not return through the 
presenting bank, it will receive payment 
for the check from the bank to which the 
check is returned (a returning bank or 
the depositary bank). In these cases, any 
credit given to the presenting bank is not 
charged back. 

In rare cases, a paying bank that 
returns a check may not have settled for 
the check with the presenting bank. In 
such cases, if the paying bank returns 
the check other than through the 
presenting bank, it should be required to 
make immediate payment for the 
amount of the check to the presenting 
bank. The Board proposes to amend the 
Commentary to 5 229.30(a) to clarify this 
point. 

(b) Unidentifiable depositary bank. If 
a paying bank is unable to identify the 
depositary bank, it may return the check 
to any bank that handled the check for 
forward collection, even if that bank has 
not agreed to act as a returning bank. If 
a paying bank chooses this option, it 
must advise the collecting bank that it is 
unable to identify the depositary bank. 
The Board proposes to amend the 
Commentary to provide that this notice 
must be conspicuous, and that the 
paying bank may not prepare the check 
for automated processing. 

Section 229.31 Returning bank's 
responsibility for return of checks. 

(b) Unidentifiable depositary bank. 
This paragraph provides, among other 
things, that a returning bank that 
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receives a check from a paying bank 
that could not identify the depositary 
bank must return the check 
expeditiously to the depositary bank if it 
is able to identify the depositary bank. 
The Board proposes to amend the 
regulation to clarify that this 
requirement also applies to checks that 
a returning bank receives from another 
returning bank where the prior returning 
bank is not able to identify the 
depositary bank. 

(f) Notice in lieu of return. This 
paragraph provides that a returning 
bank may send a notice of nonpayment 
in lieu of the physical check if the check 
i 9 lost or otherwise unavailable. The 
Board does not believe that a check is 
unavailable merely because a bank has 
filed it in a way that makes its retrieval 
inconvenient or difficult. Notice in lieu 
of the return of the actual check should 
be permitted only when a bank does not 
have and cannot obtain possession of 
the check or must retain possession of 
the check for protest. The Board 
proposes an amendment to the 
Commentary to clarify this point. 

Section 229.32 (Depositary bank’s 
responsibility for returned checks. 

Under § 229.32(a)(2), a depositary 
bank must accept returned checks at a 
location consistent with the name and 
address of the depositary bank in its 
indorsement on the check, or, if no 
address appears in the indorsement, at a 
branch or head office associated with 
the routing number of the depositary 
bank in its indorsement. A depositary 
bank’s indorsement could contain an 
address that is in a different check 
processing region from an address 
associated with the routing number in 
the indorsement. As returned checks 
will be routed on the basis of the routing 
number in the depositary bank's 
indorsement, the return of checks will be 
facilitated if returns can be made to an 
address in the same check processing 
region as the location associated with 
the routing number. Therefore, the Board 
proposes to amend 5 229.32(a)(2) to 
provide that if the address in the 
depositary bank’s indorsement is not in 
the same check processing region as the 
address associated with the routing 
number in its indorsement, the 
depositary bank must accept returned 
checks at a branch or head office 
associated with the routing number in 
the indorsement. 

Section 229.32(a) also permits 
depositary banks to require that 
returned checks be sorted separately 
from forward collection checks. The 
intent of this provision is to require 
paying or returning banks to present 
returned checks to the depositary bank 


separately sorted from forward 
collection checks, unless the depositary 
bank agrees to take returned checks 
commingled with forward collection 
checks. The Board proposes to clarify 
the regulation and the Commentary on 
this point. 

Similarly, the Board also proposes to 
amend 5 229.32 to state that a 
depositary bank may require returned 
checks for which it is the depositary 
bank to be separately sorted from 
checks for which it is a returning bank, 
including those for which it is a prior 
indorser. This amendment would 
facilitate the handling of checks that are 
returned to prior indorsers because of 
difficulty in identifying the depositary 
bank. 

Section 229.33 Notice of nonpayment. 

(a) Requirement. A paying bank’s 
failure to give notice of nonpayment 
may be offset by a depositary bank’s 
breach of warranty of title or other 
warranty regarding a check. The Board 
believes that a paying bank should not 
be responsible to a depositary bank for 
failure to give notice in a case where the 
depositary bank has breached its 
warranty, such as where the check has 
been stolen. This is consistent with the 
Uniform Commercial Code’s allocation 
of loss for the late return of a check in 
such a case. See U.C.C. § 4-032: see also 
First American Savings v.M&IBank, 
685 F. Supp. 473 (E.D. Pa. 1988); 50 FR 
5739-40 (Feb. 12.1985). The Commentary 
to this section has been revised to 
clarify the notice of nonpayment 
requirement in such cases. 

Section 229.35 Indorsements 

(a) Indorsement standards. The 
indorsement standard specifies the 
information that must be included in a 
depositary bank’s indorsement. The 
standard also permits depositary banks 
to include other identifying information 
in their indorsements. Some banks have 
included nine-digit ZIP codes in their 
indorsements. The Board believes that 
the inclusion of the nine-digit ZIP code 
could lead paying and returning banks 
to confuse the ZIP code with the routing 
number, which also contains nine digits. 
In order to prevent this confusion, the 
Board proposes to amend the 
Commentary to advise depositary banks 
not to include in their indorsements 
information, such as a nine-digit ZIP 
code, that could be confused with 
required information, such as the 
depositary bank’s routing number. 

(b) Liability of bank handling check. 
This paragraph provides that a bank 
handling a check for collection or return 
may have the rights of a holder. The 
Board proposes to revise the 


Commentary to clarify that a bank may 
become a holder or a holder in due 
course regardless of whether prior 
banks have complied with the 
regulation's indorsement standards. 

Section 229.37 Variation by agreement. 

The Commentary to this section notes 
that the Board did not adopt the rule 
stated in U.C.C. section 4-103(2), which 
provides that Federal Reserve 
regulations and operating letters, 
clearinghouse rules, and the like have 
the effect of agreements under the 
U.C.C. that apply to parties that have 
not specifically assented to them. The 
Board did not, however, intend to affect 
the status of such agreements under the 
U.C.C., and the Board accordingly 
proposes to clarify this point in the 
Commentary. 

Appendix A—Routing Number Guide to 
Next-Day Availability Checks and 
Local Checks 

The Board proposes to update the list 
of Federal Home Loan Bank routing 
numbers to include a newly-issued 
routing number of the Houston Branch 
of the Federal Home Loan Bank of 
Dallas. 

Miscellaneous Amendments 

In a related action today (Docket No. 
R-0648), the Board is proposing a 
number of substantive amendments to 
Regulation CC to alleviate the problems 
associated with treating checks payable 
by one bank but payable through 
another as local or nonlocal based on 
the location of the bank by which they 
are payable. Several other technical 
amendments are also necessary to 
accommodate cases where a check is 
payable by one bank but payable 
through another; these include 
amendments to § 229.34 (Warranties by 
paying bank and returning bank) and 
§ 229.38 (Liability) to clarify that in 
cases of payable through drafts payable 
by a bank, the bank by which the check 
is payable, not the payable through 
bank, makes the paying bank’s 
warranties or is liable for the condition 
of the back of a check. These proposed 
technical amendments related to 
payable through checks are included in 
this notice. 

Initial Regulatory Flexibility Act 
Analysis 

These proposals are primarily 
clarifications to Regulation CC that the 
Board is proposing in response to 
questions and requests for clarification 
that the Board has received since the 
final rule was adopted. The Board does 
not believe that adoption of the 
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proposals will result in any significant 
economic impact on a substantial 
number of small entities. 

List of Subjects In 12 CFR Part 229 

Banks. Banking, Federal Reserve 
System. 

For the reasons set out in the 
preamble, Title 12, Chapter II Part 229 
of the Code of Federal Regulations is 
amended as follows: 

PART 229—AVAILABILITY OF FUNDS 
AND COLLECTION OF CHECKS 

1. The authority of Part 229 continues 
to read as follows: 

Authority: Title VI of Pub. L 100-88,101 
Stat. 552, 035, 12 U.S.C. 4001 et. seq . 

2. In § 229.2, paragraphs (e)(7), (z)(5), 
and (cc) are revised to read as follows: 

§229.2 Definitions. 
***** 

(e) “Bank” means— 

***** 

(7) An “agency" or a "branch" of a 
"foreign bank" as defined in section 1(b) 
of Ihe International Banking Act (12 
U S.C. 3101). 

***** 

(z) “Paying bank" means— 
***** 

(5) The state or unit of general local 
government on which a check is drawn 
and to which it is sent for payment or 
collection. 

***** 

(cc) “Returning bank" means a bank 
(other than the paying or depositary 
bank) handling a returned check or 
notice in lieu of return. A returning bank 
is also a collecting bank for purposes of 
U.C.C. §4-202(2). 

***** 

3. In § 229.13, paragraph (e)(2) is 
revised to read as follows: 

§ 229.13 Exceptions. 
***** 

(e)(2) Overdraft and returned check 
fees . # * * The notice must state that 
the customer may be entitled to a refund 
of overdraft or returned check fees that 
are assessed if the check subject to the 
exception is paid and how to obtain a 
refund. 

4. In 5 229.16, paragraph (c)(3) is 
revised to read as follows: 

§ 229.16 Specific availability policy 
disclosure. 

***** 

(c)(3) Overdraft and returned checks. 
The notice must state that the customer 
may be entitled to a refund of overdraft 
or returned check fees that are assessed 


if the check subject to the delay is paid 
and state how to obtain a refund. 

5. In § 229.19, paragraph (e) is revised 
to read as follows: 

§ 229.19 Miscellaneous. 
***** 

(e) Holds on other funds. (1) A 
depositary bank that receives a check 
for deposit in an account may not place 
a hold on any funds of the customer at 
the bank, where— 

(1) The amount of funds that are held 
exceeds the amount of the check; or 

(ii) The funds are not made available 
for withdrawal within the times 
specified in §§ 229.10, 229.11, 229.12, and 
229.13. 

(2) A depositary bank that cashes a 
check for a customer over the counter, 
other than a check drawn on the 
depositary bank, may not place a hold 
on funds in an account of the customer 
at the bank, if— 

(1) The amount of funds that are held 
exceeds the amount of the check; or 

(ii) The funds are not made available 
for withdrawal within the times 
specified in §§ 229.10, 229.11, 229.12, and 
229.13. 

***** 

6. In § 229.31, the last sentence of 
paragraph (b) is revised to read as 
follows: 

§ 229.31 Returning bank's responsibility 
for return of checks. 
***** 

(b) Unidentifiable depositary bank. 

• * * 

( 2 ) * * * ; 

* * * A returning bank that receives a 
returned check from a paying bank 
under § 229.30(b), or from a returning 
bank under this paragraph, but which is 
able to identify the depositary bank, 
must thereafter return the check 
expeditiously to the depositary bank. 
***** 

7. In § 229.32: 

a. Paragraph (a)(2)(H) is revised to 
read a9 follows: 

§ 229.32 Depositary bank’s responsibility 
for returned checks. 



(ii) If no address appears in the 
indorsement, or if the address in the 
indorsement is not in the same check 
processing region as the address 
associated with the routing number of 
the bank in its indorsement on the 
check, at a branch or head office 
associated with the routing number in 
the bank’s indorsement; or 
***** 

b. The last sentence of paragraph (a) 
is revised to read as follows: “A 


depositary bank may require returned 
checks to be separated from forward 
collection checks and returned checks 
for which the bank is depositary bank to 
be separated from checks for which it is 
a returning bank (including those for 
which it is a prior indorser).’' 

8. In § 229.34, paragraph (a)(1), the 
undesignated paragraph following 
paragraph (a)(4). paragraph (b)(1), and 
the undesignated paragraph after (b)(3) 
are revised to read as follows: 

§ 229.34 Warranties by paying and 
returning bank. 

(a) Warranties. * * * 

(1) The paying bank, or in the case of 
a check payable by a bank and payable 
through another bank, the bank by 
which the check is payable, returned the 
check within its deadline under the 
U.C.C., Regulation J (12 CFR Part 210), or 
5 229.30(c) of this part:* * * 

These warranties are not made with 
respect to checks drawn on the Treasury 
of the United States. U.S. Postal Service 
money orders, or checks drawn on a 
state or a unit of general local 
government that are not payable through 
or at a bank. 

(b) Warranty of notice of 
nonpayment. * * * 

(1) The paying bank, or in the case of 
a check payable by a bank and payable 
through another bank, the bank by 
which the check is payable, returned or 
will return the check within its deadline 
under the U.C.C., Regulation J (12 CFR 
Part 210), or 5 229.30(c) of this 
part; * * * 

These warranties are not made with 
respect to checks drawn on a state or a 
unit of general local government that are 
not payable through or at a bank. 

9. In § 229.38(d), the first sentence is 
amended to read as follows: 

§229.38 Liability. 

***** 

(d) Responsibility for back of check. 

A paying bank is responsible for 
damages under paragraph (a) of this 
section to the extent that the condition 
of the check when issued by it, its 
customer, or, in the case of a check 
payable through the paying bank, the 
bank (or customer of the bank) by which 
the check is payable, adversely affects 
that ability of a bank to indorse the 
check legibly in accordance with 
§ 229.35. * * * 

***** 

Appendix A—[Amended! 

10. Appendix A is amended by adding 
a new routing number to the list, under 
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the heading Federal Home Loan Banks, 
in numerical order, as follows: 
***** 

1130 1750 8 

Appendix E—[Amended] 

11. Appendix E—Commentary to Part 
229 is amended as set forth below: 

a. The Commentary to § 229.2(d) last 
sentence of the second paragraph, (e) 
second paragraph, (k) last paragraph, 
and (cc) is revised; in (f) and (g) a new 
sentence is added at the end of the 
second paragraph; in (bb) two new 
sentences are added at the end of the 
first paragraph; and a new Commentary 
to § 229.2(kk) is added as follows: 

Section 229.2 Definitions 

***** 

(d) Available for withdrawal. 4 4 4 

4 4 * For purposes of this regulation, 
fiends are considered available for 
withdrawal even though they cannot be 
withdrawn because they are subject to 
garnishment, tax levy, or court order 
restricting disbursements from the account, 
or because the bank has set aside the funds 
as the result of the certification of a check, 
sale of a cashier’s or teller’s check, or 
guaranty or acceptance of a check. 

(e) Bank. 4 4 4 

“Bank” is defined to include depository 
institutions, such as commercial banks, 
savings banks, savings and loan associations, 
and credit unions as defined in the Act, and 
U.S. branches and agencies of foreign banks. 
For purposes of Subpart B, the term does not 
include corporation organized under section 
25(a) of the Federal Reserve Act. 12 U.S.C. 
611-631 (Edge corporations) or corporations 
having an agreement or undertaking with the 
Board under section 25 of the Federal 
Reserve Act, 12 U.S.C. 601-604a (agreement 
corporations). For purposes of Subpart C. and 
in connection therewith. Subpart A, any 
Federal Reserve Bank, Federal Home Loan 
Bank, or any other person engaged in the 
business of banking is regarded as a bank. 
The phrase “any other person engaged in the 
business of banking” is derived from U.C.C. 

§ 1-201(4), and is intended to cover entities 
that handle checks for collection and 
payment, such as Edge and agreement 
corporations, commercial lending companies 
under 12 U.S.C. 3101, certain industrial banks, 
and private bankers, so that virtually all 
checks will be covered by the same rules for 
forward collection and return, even though 
they may not be covered by the requirements 
of Subpart B. For the purposes of Subpart C, 
and in connection therewith, Subpart A, the 
term may also include states and units of 
general local government to the extent that 
they pay warrants or other drafts drawn 
directly on the State or local government 
itself. 

• * * * * 

(f) Banking day and (g) Business 

day. • 4 4 

* * * A deposit made at an ATM or off- 
premise facility (such as a remote depository 
or a lock box) is considered made at the 
branch holding the account into which the 


deposit is made for purposes of determining 
the day of deposit. Ail other deposits arc 
considered made at the branch at which the 
deposit is received. 

* * * • • 

The definition of check does not include an 
instrument payable in a foreing currency (i.e., 
other than the United States money as 
defined in 31 U.S.C. 5101) or a credit card 
draft (i.e., a sales draft used by a merchant or 
a draft generated by a bank as a result of a 
case advance; "credit card draft" does not 
Include a check that a bank may supply to a 
customer as a means of accessing a credit 
line without the use of a credit card). 
***** 

(bb) Qualified Returned Check 
(QRC). 4 4 4 

4 4 4 Banks using preprinted envelopes for 
qualifying returns may place the return 
identifier according to the ANSI X9.13 
guidelines for the external processing code 
fEPC”) field, which allows placement within 
1 /4 inch to the left of the routing number 
field. This area would include position 45 as 
well as position 44. 

***** 

(cc) Returning bank is defined to mean any 
bank (excluding the paying bank and the 
depositary bank) handling a returned check. 

A returning bank may or may not be a bank 
that handled the returned check in the 
forward collection process. A returning bank 
includes a bank that agrees to handle a 
returned check for expeditious return to the 
depositary bank under $ 229.31(a). A 
returning bank is also a collecting bank for 
the purpose of a collecting bank’s duty to act 
seasonably under U.C.C. § 4-202(2). 
***** 

(kk) Unit of general local government is 
defined to include a city, county, parish, 
town, township, village, or other general 
purpose political subdivision of a state. The 
term does not include special purpose units, 
such as school districts, water districts, or 
Indian nations. 

Section 229.10 [Amended] 

b. The Commentary to § 229.10 is 
amended as follows: 

i. Revising the last sentence in the first 
paragraph and adding a sentence to the 
end of the first paragraph of paragraph 
(c). 

(c) Certain check deposits. * * * For 
the purposes of this section, all checks 
drawn on a Federal Reserve Bank or a 
Federal Home Loan Bank that contain in 
the MICR line a routing number that is 
listed in Appendix A are subject to the 
next-day availability requirement if they 
are deposited in an account held by a 
payee of the check and in person to an 
employee of the depositary bank, 
regardless of the purposes of which the 
checks were issued. For all new 
accounts, even if the new account 
exception is not invoked, the first $5,000 
of traveler’s checks, as well as checks 
described in this paragraph, deposited 
on any one banking day is subject to the 


next-day availability requirement. (See 
8 229.13(a).) 

ii. Revising the heading “Deposit at 
Staffed Teller Station” and the first 
paragraph under that heading to read as 
follows: 

Deposits Made to an Employee of the 
Depositary Bank 

In most cases, next-day availability of the 
proceeds of checks subject to this section is 
conditioned on the deposit of these checks in 
person to an employee of the depositary 
bank. If the deposit is not made to an 
employee of the depositary bank on the 
premises of such bank, the proceeds of the 
deposit must be available for withdrawal by 
the start of business on the second business 
day after deposit, under paragraph (c)(2) of 
this section. For example, second-day 
availability rather than next-day availability 
would be allowed for deposits of checks 
subject to this section made at a proprietary 
ATM (and at a nonproprietary ATM under 
the permanent schedule), night depository, 
through the mail or a lock box, or at a teller 
station staffed by a person that is not an 
employee of the depositary bank. Second-day 
availability may also be allowed for such 
deposits picked up by an employee of the 
depositary bank at the customer's premises. 

iii. Removing the heading “Fees for 
Withdrawals” and the paragraph 
appearing under it. 

iv. In the fifth paragraph under the 
heading “Special Deposit Slips," 
removing the second sentence. 

c. The Commentary to § 229.11(c) is 
amended by revising the first sentence 
to read as follows: 

Section 229.11 Temporary A vailability 
Schedule 

***** 

(c) Nonlocal checks. Under the temporary 
schedule, funds deposited by nonlocal checks 
must be made available for withdrawal not 
later than the seventh business day following 
the banking day the funds are deposited, 
except in the case of deposits in accounts of 
banks located outside the 48 contiguous 
states. 4 4 4 
***** 

d. The Commentary to § 229.13(b) is 
amended by adding a new sentence 
after the second sentence of the first 
paragraph as follows: 

Section 229.13 Exceptions 

(b) 4 4 4 When the large deposit 
exception is applied to deposits composed of 
both local and nonlocal checks, the 
depositary bank has the discretion to choose 
the portion of the deposit to which it applies 
the exception. 444 
***** 

Section 229.16 [Amended] 

e. The Commentary to § 229.16(a) is 
amended by adding the following new 
paragraphs to the end thereof: 
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(a) * * * 

The disclosure must reflect the policy and 
practice of the bank regarding availability as 
to most accounts and most deposits into 
those accounts. In disclosing the availability 
policy that it follows in most cases, a bank 
may provide a single disclosure that reflects 
one policy for all its transaction account 
customers, even though some of its customers 
may receive faster availability than that 
reflected in the policy disclosure. Thus, a 
bank need not disclose to some customers 
that they receive faster availability than 
indicated in the disclosure. If, however, a 
bank has a policy of imposing delays in 
availability or any customers longer than 
those specified in its disclosure, those 
customers must receive disclosures that 
reflect the longer applicable availability 
periods. 

A bank may disclose that funds are 
“available for withdrawal” on a given day 
notwithstanding the fact that the bank uses 
the funds to pay checks received before that 
day. For example, a bank may disclose that 
its policy is to make funds available from 
deposits of local checks on the third business 
day following the day of deposit even though 
it may use the deposited funds to pay checks 
prior to the third business day; the funds used 
to pay checks in this example are not 
available for withdrawal until the third 
business day after deposit because the funds 
are not available for all uses until the third 
business day. (See the definition of 
“available for withdrawal” in $ 229.2(d).) 

f. The Commentary to § 229.16(b) is 
amended by adding the following new 
paragraph to the end thereof: 

(b) • * * 

A bank that provides availability based on 
when the bank generally receives credit for 
deposited checks need not disclose the time 
when a check drawn on a specific bank will 
be available for withdrawal. Instead, the 
bank may disclose the categories of deposits 
that must be available on the first business 
day after the day of deposit (deposits subject 
to § 229.10), and state the other categories of 
deposits and the time periods that will be 
applicable to those deposits. For example, a 
bank might disclose the routing number for 
local checks and indicate that such checks as 
well as certain nonlocal checks will be 
available for withdrawal on the first or 
second business day following the day of 
deposit, depending on the location of the 
particular bank on which the check is drawn, 
and disclose that funds from all other checks 
will be available on the second or third 
business day. The bank must also disclose 
that the customer may request a copy of the 
bank’s detailed schedule that would enable 
the customer to determine the availability of 
any check, and must provide such schedule 
upon request. 

Section 229.19[Amended] 

g. The Commentary to § 229.19(a) is 
amended by 

i. Revising the third sentence of the 
first paragraph to read as follows: 

(a) 4 * * For example, funds received at a 
staffed teller station, a deposit box located in 


a bank lobby, or an ATM are considered 
deposited when received by the teller or 
placed in the lobby deposit box or 
ATM. * * • 

ii. Removing the last sentence of the 
last paragraph and adding a new 
paragraph at the end thereof to read as 
follows: 

A bank is not required to remain open until 
2:00 p.m. If a bank closes before 2:00 p.m., 
deposits received after the closing may be 
considered received on the next banking day. 
Further, as 5 229.2(f) defines the term 
“banking day” as the portion of a business 
day on which a bank is open to the public for 
substantially all of its banking functions, a 
day, or a portion of a day, is not necessarily a 
banking day merely because the bank is open 
for only limited functions, such as keeping 
drive-in or walk-up teller windows open, 
when the rest of the bank is closed to the 
public. For example, a banking office that 
usually provides a full range of banking 
services may close at 12:00 noon but leave a 
drive-in teller window open for the limited 
purpose of receiving deposits and making 
cash withdrawals. Under those 
circumstances, the bank is considered closed 
and may consider deposits received after 
12:00 noon as having been received on the 
next banking day. The fact that a bank may 
reopen for substantially all of its banking 
functions after 2:00 p.m., or that it continues 
its back office operations throughout the day, 
would not affect this result. A bank may not, 
however, close individual teller stations and 
reopen them for next-day’s business before 
2:00 p.m. during a banking day. 

h. The Commentary to § 229.19(e) is 
amended by revising the second 
paragraph and adding a third paragraph 
to read as follows: 

(e) Holds on other funds. * * * 

This paragraph clarifies that, if a customer 
deposits a check in an account (as defined in 
§ 229.2(a)), the bank may not place a hold on 
any of the customer’s funds so that the funds 
that are held exceed the amount of the check 
deposited, or the total amount of funds held 
are not made available for withdrawal within 
the times required in this subpart. For 
example, if a bank places a hold on funds in a 
customers nontransaction account, rather 
than a transaction account, for deposits made 
to the customer’s transaction account, the 
bank may place such a hold only to the 
extent that the funds held do not exceed the 
amount of the deposit, and the length of the 
hold does not exceed the time periods 
permitted by this regulation. 

These restrictions also apply to holds 
placed on funds in a customer’s account (as 
defined in $ 229.2(a)), if a customer cashes a 
check (other than an “on us” check) over the 
counter. The regulation does not prohibit 
holds that may be placed on other funds of 
the customer for checks cashed over the 
counter, to the extent that the transaction 
does not involve a deposit to an account. 

i. The Commentary to 5 229.20(c) is 
revised to read as follows: 

Section 229.20 Relation to State Law 

* • « * • 


(c) Standards for preemption. This section 
describes the standards the Board will use in 
making determinations on whether federal 
law will preempt state laws governing funds 
availability. A provision of state law is 
considered inconsistent with federal law if it 
permits a depositary bank to make funds 
available to a customer in a longer penod of 
time than the maximum period permitted by 
the Act and this regulation. For example, a 
state law that permits a hold of four business 
days or longer for local checks permits a hold 
that is longer than that permitted under the 
Act and this regulation, and therefore is 
inconsistent and preempted. State 
availability schedules that provide for 
availability in a shorter period of time than 
required under Regulation CC supersede the 
federal schedule. 

Under a state law, some categories of 
deposits could be available for withdrawal 
sooner or later than the time required by this 
subpart, depending on the composition of the 
deposit. For example, the Act and this 
regulation (§ 229.1G(c)(l)(vii)) require next- 
day availability for the first $100 of the 
aggregate deposit of local or nonlocal checks 
on any day. and a state law could require 
next-day availability for any check of $100 or 
less that is deposited. Under the Act. if either 
one $150 check or three $50 checks are 
deposited on a given day. $100 must be made 
available for withdrawal on the next 
business day, and $50 must be made 
available in accordance with the local or 
nonlocal schedule. Under the state law, 
however, the two deposits would be subject 
to different availability rules. In the first case, 
none of the proceeds of the deposit would be 
subject to next-day availability; in the second 
case, the entire proceeds of the deposit would 
be subject to next-day availability. In this 
example, because the state law would, in 
some situations, permit a hold longer than the 
maximum permitted by the Act. this 
provision of state law is inconsistent and 
preempted in its entirety. 

In addition to the differences between state 
and federal availability schedules, a number 
of state laws contain exceptions to the state 
availability schedules that are different from 
those provided under the Act and this 
regulation. The state exceptions continue to 
apply only in those cases where the state 
schedule is shorter than or equal to the 
federal schedule, and then only up to the limit 
permitted by the Regulation CC schedule. 
Where a deposit is subject to a state 
exception under a state schedule that is not 
preempted by Regulation CC and is also 
subject to a federal exception, the hold on the 
deposit cannot exceed the hold permissible 
under the federal exception in accordance 
with Regulation CC. In such cases, only one 
exception notice is required, in accordance 
with § 229.13(g). This notice need only 
include the applicable federal exception as 
the reason the exception was invoked. For 
those categories of checks for which the state 
schedule is preempted by the federal 
schedule, only the federal exceptions may be 
used. 

State law that provide maximum 
availability periods for categories of deposits 
that are not covered by the Act would not be 
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preempted. Thus, state funds availability law 
that apply to funds in time and savings 
deposits are not affected by the Act or this 
regulation. In addition, the availability 
schedules of several states apply to "items" 
deposited to an account. The term “items" 
may encompass deposits, such as 
nonnegotiable instruments, that are not 
subject to the Regulation CC availability 
schedules. Deposits that are not covered by 
Regulation CC continue to be subject to the 
state availability schedules. State laws that 
provide maximum availability periods for 
categories of institutions that are not covered 
by the Act would also not be preempted. For 
example, a state law that governs money 
market mutual funds would not be affected 
by the Act or this regulation. 

Generally, state rules governing the 
disclosure or notice of availability policies 
applicable to accounts are also preempted. If 
they are different from the federal rules. 
Nevertheless, a state law requiring disclosure 
of funds availability policies that apply to 
deposits other than "accounts," such as 
savings or time deposits, are not inconsistent 
with the Act and this subpart Banks in these 
states would have to follow the state 
disclosure rules for these deposits. 


Section 229.30 lAmended} 

j. The Commentary to 5 229.30(a) is 
amended by adding to the end of the 
third paragraph after the fourth 
numbered example the following new 
sentence: 

(a) Return of checks. * * * 

Examples 

* » 4 • • 

4. * * • 

* * 4 If a paying bank returns a check on 
its banking day of receipt without paying for 
the check, as permitted under U.C.C. 5 4- 
302(a). and receives settlement for the 
returned check from a returning bank, it must 
promptly pay the amount of the check to the 
collecting bank from which it received the 
check. 

* • • • • 

k. The Commentary to 5 229.30(b) is 
amended by: 

i. Revising the fourth sentence of the 
second paragraph and, immediately 
after it, adding a new sentence to read 
as follows: 

(b) Unidentifiable depositary bank . 4 4 4 

4 4 4 A paying bank returning a check 

undeT this paragraph to a bank that has not 
agreed to handle the check expeditiously 
mu3t advise that bank that it is unable to 
identify the depositary bank. This advice 
must be conspicuous, and the returned check 

may not be prepared foT automated return. 

• • • 

ii. Revising the first sentence of the 
third paragraph to read as follows: 

The sending of a check to a bank that 
handled the check for forward collection 
under tills paragraph is not subject to the 


requirements for expeditious return by the 
paying bank. 444 

* * « * # 

Section 229.31 [Amended] 

l. The Commentary to 5 229.31(b) is 
amended by: 

i. Revising the last sentence of the 
first paragraph to read as follows: 

(b) Unidentifiable depositary bank. 444 
In the limited cases where the returning bank 
cannot identify the depositary bank, the 
returning bank may Bend the returned check 
to a returning bank that agrees to handle the 
returned check for expeditious return under 
5 229.31(a), or it may send the returned check 
to a bank that handled the check for forward 
collection even if that bank does not agree to 
handle the returned check expeditiously 
under $ 229.31(a). 

***** 

ii. Revising the last paragraph to read 
as follows: 

As in the case of a paying bank returning a 
check under $ 229.30(b), a returning bank that 
sends a check to a collecting bank under this 
paragraph must advise the collecting bank 
that the returning bank is unable to identify 
the depositary bank, and the advice must be 
conspicuous. 

m. The Commentary to $ 229.31(f) is 
amended by adding a new sentence 
before the parenthetical phrase to read 
as follows: 

(f) Notice in lieu of return. 4 * * Notice in 
lieu of return is permitted only when a bank 
does not have and cannot obtain possession 
of the check or must retain possession of the 
check for protest A check is not unavailable 
for return if it is merely difficult to retrieve 
from a filing system. 4 * * 

Section 229.32 [Amended] 

n. The Commentary to $ 229.32(a) is 
amended by: 

i. Adding to item 2(ii) two new 
sentences to be inserted immediately 
after the first sentence to read as 
follows: 

(a) • • • 

Z • • • 

(ii) * * 4 The depositary bank must also 
accept returned checks at an address 
associated with its routing number in the 
indorsement if the written address in the 
indorsement and the address associated with 
the routing number in the indorsement are 
not in the same check processing region. 
Under 55 229.30(g) and 229.31(g), a paying or 
returning bank may rely on the depositary 
bank's routing number in its indorsement in 
handling returned checks and is not required 
to send returned checks to an address in the 
depositary bank's indorsement that is not in 
the same check processing region as the 
address associated with the routing number 
in the indorsement 

ii. Adding a new sentence at the end 
of the last paragraph and adding a new 
last paragraph to read as follows: 

(a) • • • 


2 . * # * 

(iii) # * * 

* 4 * In addition, a bank may require 
returned checks for which it is the depositary 
bank be separated from returned checks for 
which it is a returning bank (including for 
which the bank is a prior indorser). 

Under $ 229.33(d), a depositary bank 
receiving a returned check or notice of 
nonpayment must notify its customer by its 
midnight deadline, or within a longer 
reasonable time. 

o. The Commentary to § 229.33(a) is 
amended by adding at the end thereof 
the following new paragraph: 

Section 229.33 Notice of Nonpayment 

(a) Warranty of returned check. 4 4 4 

A paying hank is not responsible for failure 
to give notice of nonpayment to a party that 
has breached a presentment warranty under 
the Uniform Commercial Code. See U.C.C. 

55 4-207(1) and 4-302. 

p. The Commentary to § 229.34(a) is 
amended by revising the first and last 
sentence thereof to read as follows: 

Section 229.34 Warranties by Paying Bank 
and Returning Bank 

(a) Warranty of returned checks. This 
paragraph includes warranties that a 
returned check, including a notice in lieu of 
return, was returned by the paying bank, or 
in the case of a check payable by a bank and 
payable through another bank, the bank by 
which the check is payable, within the 
deadline under the U.C.C, Regulation J, or 
5 229.30(c): that the paying or returning hank 
is authorized to return the check; that the 
returned check has not been materially 
altered; and that, in the case of notice in lieu 
of return, the original check has not and will 
not be returned. • • 4 These warranties do 
not apply to checks drawn on the United 
States Treasury, to Postal Service money 
orders, or to checks drawn on a state or a 
unit of general local government that are not 
payable through or at a bank (see 5 229.42). 

Section 229.35 [Amended] 

q. The Commentary to § 229.35(a) is 
amended by adding at the end of the 
fourth paragraph two sentences and in 
the fifth paragraph revising the first two 
sentences to read as follows: 

* * * Depositary banks should not include 
information that can be confused with 
required information. For example, a nine¬ 
digit ZIP code could be confused with the 
nine-digit routing number. 

A depositary bank is not required to place 
a street address in its indorsement: however, 
a bank may want to put an address in its 
indorsement in order to limit the number of 
locations at which it mu9t accept returned 
checks and, in instances where this address 
is not consistent with the routing number in 
the indorsement, the depositary bank is 
required to accept returned checks at a 
branch or head office consistent with the 
routing number. Banks should note, however, 
that 5 229.32 requires a depositary bank to 
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accept returned checks at the locationfs) it 
accepts forward collection checks. * 4 4 
***** 

r. The Commentary to 5 229.35(a) is 
amended by adding the following 
sentence to the end of the last paragraph 
to read as follows: 

The standard requires collecting and 
returning banks to indorse the check for 
tracing purposes. 

s. The Commentary to § 229.35(b) is 
amended by adding the following new 
paragraph after the fifth paragraph to 
read as follows: 

(b) Liability of bank handling check. 4 4 4 

***** 

This paragraph also provides that a bank 
may have the rights of a "holder” based on 
the handling of the check for collection or 
return. A bank may become a holder or a 
holder in due course regardless of whether 
prior banks have complied with the 
indorsement standard in $ 229.35(a) and 
Appendix D. 

***** 

Section 229.37 [Amended] 

t. The Commentary to § 229.37 is 
amended by 

i. Revising the second sentence of the 
first paragraph to read as follows: 

4 4 4 To achieve consistency, the official 
comment to U.C.C. § 4-103(1) (which in turn 
follows U.C.C. $ 1-201(3)) should be followed 
in construing this section. 4 4 4 

ii. Revising the second paragraph to 
read as follows: 

The Board has not followed U.C.C. 8 4- 
103(2), which permits Federal Reserve 
regulations and operating letters, 
clearinghouse rules, and the like to apply to 
parties that have not specifically assented. 
Nevertheless, this section does not affect the 
status of such agreements under the Uniform 
Commercial Code. 

u. In the commentary to § 229.38(d), 
the first two sentences of the second 
paragraph are amended to read as 
follows: 

(d) Responsibility for back of check. 4 4 4 

***** 

The paying bank is responsible for the 
condition of the check when it is issued by it. 
its customer, or, in the case of a check 
payable through the paying bank, the bank 
(or customer of the bank) by which the check 
is payable. (It would not be responsible for a 
check issued by a person other than such a 
bank or customer.) 444 
***** 

By order of the Board of Governors of the 
Federal Reserve System, October 25.1988. 
William W. Wiles. 

Secretary of the Board. 

(FR Doc. 88-25035 Filed 11-1-88; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 229 

[Regulation CC; Docket No. R-0647] 

Availability of Funds and Collection of 
Checks; Preemption Determinations 

agency: Board of Governors of the 
Federal Reserve System. 
action: Proposed interpretations. 

summary: The Board is publishing for 
comment a proposed official Board 
interpretation concerning a preemption 
determination under its Regulation CC, 
Availability of Funds and Collection of 
Checks, with respect to the law of New 
Jersey. The Expedited Funds 
Availability Act provides standards for 
determining whether State law 
governing funds availability supersedes, 
or is preempted by Federal law. Under 
Regulation CC, the Board with issue 
preemption determinations with respect 
to State law upon request. 
dates: Comments must be submitted on 
or before November 30,1988. 

FOR FURTHER INFORMATION CONTACT: 
Oliver Ireland, Associate General 
Counsel (202/452-3625), Legal Division, 
or Louise L Roseman, Assistant Director 
(202/452-3874), Division of Federal 
Reserve Bank Operations; for the 
hearing impaired only. 
Telecommunications Device for the 
Deaf, Earnestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: 
Background 

On May 13,1988, the Board adopted 
Regulation CC to carry out the 
provisions of the Expedited Funds 
Availability Act (the “Act”) (12 U.S.C. 
4001-4010). The regulation requires 
banks to make funds available to their 
customers within specified time frames, 
and to disclose their funds availability 
policies to their customers. A number of 
states have also enacted rules governing 
funds availability. The Act (section 608) 
and Regulation CC (§ 229.20) provide 
that any provision of state law in effect 
on or before September 1,1989, that 
provides for a shorter hold for a 
category of checks than is provided 
under federal law will supersede the 
federal provision. 

Provisions of state law governing 
funds availability that permit a bank to 
make funds available for withdrawal in 
a longer period than permitted under 
Regulation CC are considered 
inconsistent, and are preempted by 
Regulation CC. In addition, state 
disclosure and notice requirements 
concerning funds availability related to 
accounts covered by Regulation CC are 


preempted by the federal disclosure 
scheme. 

Regulation CC provides for Board 
determinations of whether state law 
related to the availability of funds is 
preempted by federal law upon the 
request of a state, bank, or other 
interested party. 

Discussion 

The Board is publishing, for a 30-day 
public comment period, a proposed 
preemption determination with respect 
to New Jersey law. The Board set out 
principles, at the time it adopted several 
final state preemption determinations in 
August, as guides for future preemption 
determinations 53 FR 32354. Those 
principles have been followed in this 
proposed determination as well. 

The State of New Jersey Department 
of Banking requested that the Board 
issue a preemption determination under 
Regulation CC with respect to New 
Jersey law. New Jersey does not have a 
law or regulation establishing maximum 
time periods within which funds 
deposited to accounts must be made 
available for withdrawal. New Jersey 
does, however, have regulations 
governing the disclosure of an 
institution's availability policy. 
Regulation CC provides that state funds 
availability disclosure or notice 
requirements applicable to accounts 
covered by the federal rules are 
preempted by the federal disclosure 
scheme. The Board is publishing for 
public comment the following proposed 
determination preempting New Jersey’s 
disclosure regulations. 

List of Subjects in 12 CFR Part 229 

Banks, Banking, Federal Reserve 
System. 

For the reasons set out in the 
preamble. 12 CFR Part 229 is proposed 
to be amended as follows: 

PART 229—[AMENDED] 

1. The authority citation for Part 229 
continues to read as follows: 

Authority: Title VI of Pub. L. 100-86,101 
Stat. 522, 635,12 U.S.C. 4001 et seq. 

2. Appendix F is amended by adding a 
preemption determination for the state 
of New Jersey alphabetically to read as 
follows: 

Appendix F—Official Board 
Interpretations; Preemption 
Determinations 
***** 
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New Jersey 
Background 

The Board ha9 been requested, in 
accordance with $ 229.20(d) of 
Regulation CC (12 CFR Part 229), to 
determine whether the Expedited Funds 
Availability Act (the “Act”) and Subpart 
B (and in connection therewith, Subpart 
A) of Regulation CC preempt the 
provisions of New Jersey law 
concerning disclosure of a bank’s funds 
availability policy. (See also the Board’s 
preemption determination regarding the 
Uniform Commercial Code, 5 4-213(5), 
pertaining to availability of cash 
deposits.) 

New Jersey does not have a law or 
regulation establishing the maximum 
time periods within which funds 
deposited by check or electronic 
payment must be made available for 
withdrawal. New Jersey does, however, 


have regulations concerning the 
disclosure of a banking institution’s 
availability policy (N.J.A.C. 3:1-15.1 et 
seq .). 

Disclosures 

New Jersey law requires every 
banking institution (defined as any state 
or federally chartered commercial bank, 
savings bank, or savings and loan 
association) to provide written 
disclosure to all holders of and 
applicants for deposit accounts which 
describes the institution’s funds 
availability policy. Institutions must also 
disclose to their customers any 
significant changes to their availability 
policy. 

Regulation CC preempts state 
disclosure requirements concerning 
funds availability that relate to 
’’accounts” that are inconsistent with 
the federal requirements. The state 


requirements are different from, and 
therefore inconsistent with, the federal 
disclosure rules. (5 229.20(c)(2)). Thus, 
the New Jersey statute (N.J.A.C. §§ 3:1- 
15.1 et seq.) is preempted by Regulation 
CC to the extent that these disclosure 
provisions apply to “accounts” as 
defined by Regulation CC. The New 
Jersey disclosure rules would continue 
to apply to other “deposit accounts.” as 
defined by New Jersey law, including 
money market accounts and savings 
accounts established by a natural 
person for personal or family purposes, 
which are not governed by the 
Regulation CC disclosure requirements. 

By order of the Board of Governors of the 
Federal Reserve System. October 25,1980. 
William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-25037 Filed 11-1-48; 8:45 am) 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 700 

Surface Coal Mining and Reclamation 
Operations; Coal Exploration 
Operations; Termination of 
Jurisdiction 

agency: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
action: Final rule. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
is amending its regulations to clarify the 
circumstances whereby a regulatory 
authority may terminate regulatory 
jurisdiction under a regulatory program 
approved under the Surface Mining 
Control and Reclamation Act of 1977 
(the Act) for the reclaimed sites of 
completed surface coal mining and 
reclamation operations and coal 
exploration operations. This final rule 
requires the regulatory authority either 
to make a written determination that the 
permittee has met all reclamation 
requirements, or to decide to release 
fully a permanent program performance 
bond before regulatory jurisdiction over 
the reclaimed site of a completed 
surface coal mining and reclamation 
operation, or increment thereof, or of a 
coal exploration can be terminated. 
effective date: This rule is effective on 
December 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

George M. Stone, Jr., Chief, Branch of 
Inspection and Enforcement, Office of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, 1951 Constitution Avenue NW., 
Washington, DC 20240; Telephone: 202- 
343-4550 (Commercial or FTS). 
SUPPLEMENTARY INFORMATION: 

I. Background 

II. Discussion of the Rule and Response to 

Comments 

III. Procedural Matters 
I. Background 

As discussed in the preamble to the 
proposed rule (52 FR 24092, June 26. 
1987), the general practice among State 
regulatory authorities has been to 
terminate regulatory jurisdiction under 
State programs upon the final release of 
the performance bond for a completed 
surface coal mining and reclamation 
operation or, where no bond was 
required, upon a finding that all 
reclamation has been successfully 
completed. The effect of terminating 
regulatory jurisdiction under the 
regulatory program is that inspections at 


the site are terminated, and the 
regulatory authority then lacks authority 
to enforce the program at the particular 
site. The practice of terminating 
regulatory jurisdiction upon final bond 
release has been an established practice 
predating the Act (in States where 
bonds were required) and is not 
inconsistent with the provisions of 
approved State programs, the Act or 
OSMRE’s implementing regulations. 
OSMRE has not objected to the States’ 
general practice of terminating 
regulatory jurisdiction in this manner. 
However, OSMRE, in its oversight 
capacity, has conducted some oversight 
inspections after the State has released 
the final bond. When notified that 
OSMRE has reason to believe violations 
may exist at bond release sites, the 
State regulatory authorities normally 
have declined to take any action 
because they contend that, under State 
law, enforcement authority has 
terminated with final bond release. As a 
result, OSMRE has sometimes taken 
Federal enforcement actions at such 
sites. 

Because Federal inspections and 
resultant enforcement actions have 
sometimes occurred long after a State 
released the final bond, factual issues 
are raised as to whether the condition 
existed at the time of final bond release, 
arose subsequently, or was the result of 
actions or inactions of the operator. 

Also, the issue of whether or not a 
particular condition constitutes a 
violation or whether its acceptance was 
within the discretion of the regulatory 
authority is sometimes disputed. These 
OSMRE enfoi cement actions 
occasionally have resulted in 
disagreements between OSMRE and the 
States and between OSMRE and 
operators. Upon appeal, some 
enforcement actions have been upheld 
while others have not. States with 
approved programs have objected that 
OSMRE’s enforcement actions on post¬ 
bond release sites where the State 
considers regulatory jurisdiction to have 
terminated undermine the concept of 
primacy as envisioned by the Act and 
that these enforcement actions amount 
to second-guessing the State regulatory 
authority on a matter of interpretation of 
State program requirements. The 
industry objects that OSMRE 
enforcement actions after final bond 
release and termination of jurisdiction 
subject operators to perpetual liability 
and a dual regulatory scheme when the 
regulatory authority has already 
determined that they have met all 
reclamation requirements. 

OSMRE has not and does not object 
to the long standing practice by the 
States to terminate regulatory 


jurisdiction at some definite point under 
the regulatory programs. Under Haydo 
v. Amerikohl Mining, 830 F.2d 494 (3rd 
Cir. 1987), surface coal mining and 
reclamation operations are subject to 
approved State or Federal programs, 
and not directly to the Act. Therefore, it 
is appropriate that OSMRE by 
regulation set specific standards for 
such terminations to be included in 
State and Federal programs. On June 26. 
1987, at 52 FR 24092, OSMRE proposed a 
rule that would clarify the 
circumstances under which regulatory 
authority jurisdiction may end over 
reclaimed surface coal mining and 
reclamation operations and coal 
exploration sites, which no longer are 
“surface coal mining and reclamation 
operations” as defined in section 701(27) 
of the Act or “coal explorations” within 
the meaning of the Act. OSMRE 
solicited and received public comments 
through September 4,1987. An 
opportunity for a public hearing on the 
proposed rule was offered but none was 
requested or held. Eighteen comment 
submissions were received from among 
six coal industry representatives, five 
environmental groups, five State 
regulatory authorities, one Federal 
agency and one private citizen. Both the 
State regulatory authorities and industry 
representatives strongly supported the 
rule and urged its adoption. In contrast, 
the environmental groups opposed the 
rule. 

II. Discussion of the Rule and Response 
to Comments 

In this section, OSMRE will discuss 
the final rule, how it operates, and the 
differences between the proposed and 
final rules. Also, OSMRE will respond to 
the comments received as related to 
each section of the final rule. 

30 CFR 700.10 Information Collection 

Section 700.10 is being revised to 
codify the current information collection 
burden for Part 700. Sections 700.11(d). 
700.12(b) and 700.13 of Part 700 contain 
information collection requirements 
requiring approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq.). 

Section 700.11(d) is part of the rule 
being published today. The information 
collected in § 700.11(d) is used by 
OSMRE and States to establish 
standards for determining when a mine 
site is no longer a surface coal mining 
and reclamation operation and thereby 
when regulatory jurisdiction may end. 

The information collected under 
section § 700.12(b) is used by OSMRE to 
consider need, costs and benefits of a 
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proposed regulatory change in order to 
grant or deny a petition that has been 
submitted. 

The information collected in § 700.13 
identifies the person and nature of a 
citizen’s suit, so that OSMRE or a State 
can respond appropriately. 

These collections of information have 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq . and assigned clearance 
number 1029-0094. 

30 CFR 700.11(d)(1) General 

A new paragraph (d) has been added 
to 30 CFR 700.11. Paragraph (d)(1) 
specifies that a regulatory authority may 
terminate its jurisdiction under the 
regulatory program over the reclaimed 
site of a completed surface coal mining 
and reclamation operation, as defined 
under the regulatory program, when the 
regulatory authority either makes a 
written determination that all 
requirements of the regulatory program 
have been successfully completed or 
releases fully the permanent program 
bond in accordance with all the 
requirements of the State or Federal 
program counterpart to 30 CFR Part 800, 
as set forth in paragraphs (d)(1) (i) and 
(ii). 

The final rule is similar to that 
proposed by OSMRE on June 26,1987 
(52 FR 24092) with the following 
modifications. OSMRE has modified the 
introductory language of paragraph (d) 
to clarify that successful completion of 
an operation and termination of 
regulatory authority jurisdiction may 
occur for the entire permit area on an 
increment within that permit area. This 
modification is consistent with 30 CFR 
800.40(c), which authorizes the release 
of performance bonds for increments 
within a permit area. 

The final rule has also been modified 
to use the phrase “reclaimed site of a 
completed surface coal mining and 
reclamation operation, or increment 
thereof, or of a coal exploration" rather 
than the proposed phrase “completed 
surface coal mining and reclamation 
operation or coal exploration 
operation." The term “reclaimed site of’ 
emphasizes the fact that the jurisdiction 
may terminate over the site because the 
site no longer constitutes a surface coal 
mining and reclamation operation or 
coal exploration subject to the 
regulatory program. 

The final rule specifies when the 
regulatory authority may terminate its 
jurisdiction under the regulatory 
program, instead of specifying when the 
applicability of 30 CFR Chapter VII shall 
terminate, as proposed. This change 
from the proposal stems from the 
comments received, and has a number 


of implications. It recognizes that the 
regulatory program applies to sites 
within a state and not OSMRE’s 
national regulations, as may have been 
inferred from the proposal. This is in 
keeping with the decision of the U.S. 
Court of Appeals for the 3rd Circuit in 
Hay do v. Amerikohl Mining where the 
court affirmed that operators are bound 
to the regulatory provisions under a 
State program rather than the Act. This 
concept is discussed more fully in the 
OSMRE final rule published on July 14, 
1988 (53 FR 26728). By specifying when 
the regulatory authority may terminate 
jurisdiction, the final rule recognizes 
that the Secretary’s rule imposes 
minimum standards upon State 
programs. 

Several commenters argued that there 
is no basis in the Act for the rule 
because the Act does not contain 
specific language providing for the 
termination of regulatory jurisdiction. 

On the other hand, several commenters 
agreed with OSMRE that at a certain 
point in time a reclaimed site is no 
longer a surface coal mining and 
reclamation operation subject to 
regulation. 

A reclaimed site of a surface coal and 
reclamation operation, or increment 
thereof, or of a coal exploration is no 
longer subject to regulatory jurisdiction 
under either a Federal or State 
regulatory program when all 
reclamation requirements of the 
regulatory program have been 
successfully completed and the period of 
extended liability for revegetation has 
expired. Nothing in the Act requires a 
permittee to be subject to regulatory 
jurisdiction beyond this point. 

It was not the intent of the Surface 
Mining Act that the regulatory authority 
maintain perpetual jurisdiction over all 
lands that were mined. It is recognized 
that the Surface Mining Act does not 
impose requirements upon fully 
reclaimed land. Termination of 
jurisdiction may occur when 
reclamation is in fact accomplished and 
the period of extended responsibility for 
revegetation has run. The regulatory 
authority is vested with the authority to 
determine that reclamation has been 
completed. 

The statutory provisions supporting 
this fundamental principle include 
sections 102, 201, 501, 502, 503, 507(f), 

509, 512, 515, 516, 519, 701(27), and 
701(28) of the Act, as well as the overall 
scheme embraced in the implementing 
regulations. Title V of the Act, which 
contains the regulatory program, applies 
to “surface coal mining operations”, 
“surface coal mining and reclamation 
operations,” and to “coal exploration." 
The first two terms are defined in 


section 701 of the Act. The term “coal 
exploration” is not defined in the Act, 
but has been defined by OSMRE at 30 
CFR 701.5. The term “surface coal 
mining operations” is defined in section 
701(28) to include activities performed in 
connection with coal mines and the area 
where such activities disturb the natural 
land surface. Section 701(27) defines 
“surface coal mining and reclamation 
operations” to include surface coal 
mining operations as defined in section 
701(28), and “all activities necessary 
and incident to the reclamation of such 
operations 4 * 

The Act establishes performance 
standards for coal exploration 
operations in section 512 and for surface 
coal mining and reclamation operations 
in section 502, for initial program 
operations, and in sections 515 and 516 
for permanent program operations. 
These latter performance standards, 
imposed through permits issued 
pursuant to an approved regulatory 
program, include a requirement under 
section 515(b)(20) that the operator 
assume responsibility for successful 
revegetation for a period of five or ten 
full years after the last year of 
augmented seeding, fertilizing, irrigation 
or other work. The period of extended 
operator responsibility under section 
515(b)(2) did not apply to initial program 
operations subject to the requirements 
of section 502. 

Section 509 of the Act requires an 
operator to post a performance bond in 
an amount sufficient to assume the 
completion of the reclamation plant by 
the regulatory authority in the event of 
forfeiture. Section 509(b) establishes 
that liability under the bond shall be 
"for the duration of the surface coal 
mining and reclamation operation and 
for a period coincident with operator’s 
responsibility for revegetation 
requirements in section 515" (emphasis 
added). 

Section 519 of the Act establishes the 
timing of and conditions for bond 
release. In specifying the timing of bond 
release, paragraph (c)(3) provides that 
“|w]hen the operator has completed 
successfully all surface coal mining and 
reclamation activities,” the regulatory 
authority may release the remaining 
portion of the bond, “but not before the 
expiration of the period specified for 
operator responsibility in section 515: 
Provided, however, That no bond shall 
be fully released until all reclamation 
requirements of this Act are fully met.” 
Thus, at the time of final bond release, 
the period for “operator responsibility" 
must have expired and all reclamation 
must be complete. At this point, the 
reclaimed site is no longer a “surface 
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coal mining and reclamation operation" 
by statutory definition because "all 
activities necessary and incident to the 
reclamation of such operations" have 
been successfully completed. 

Furthermore, section 507(f) of the Act 
requires the permittee to secure a public 
liability insurance policy which "shall 
be maintained in full force and effect 
during the terms of the permit or any 
renewal, including the length of all 
reclamation operations." 30 U.S.C. 1257 
(emphasis added), indeed, rather than 
such a policy having to be maintained 
perpetually. Congress envisioned that 
once the operator has satisfied all the 
reclamation obligations for a site, and 
the specified additional responsibility 
period has run, operator liability for that 
site terminates. If Congress intended 
otherwise, it could have stated that 
operator liability for a reclaimed site 
never ends or that regulatory 
jurisdiction attaches forever to the site 
of completed "surface coal mining and 
reclamation operation." It did not. 

The sections discussed above 
demonstrate that Congress intended 
regulatory jurisdiction to end at the time 
of bond release under section 519, rather 
than extending forever. This conclusion 
draws support from the fact that 
imposing perpetual regulatory authority 
jurisdiction over coal operators for 
every site they mine would 
necessarily—perhaps drastically—limit 
the number of coal production projects 
which any person or group, no matter 
how efficient and responsible, would be 
willing or able to undertake. This would 
run afoul of the Act's purpose to "assure 
that the coal supply essential to the 
Nation's energy requirements, and to its 
economic and social well-being is 
provided * * V* Section 102(f), 30 
U.S.C. 1202. 

The legislative history of the Act also 
supports this rule. The 1977 Senate 
Report interpreted section 509(b) in the 
context of operator liability and 
specifically stated "bond liability 
extends for a period coincident with the 
operator’s liability * * V S. Rep. 95- 
128, 95th Cong.. 1st Sess. 78 (1977). This 
rule recognizes that coal mining is. and 
should be. a temporary land use. Upon 
successful completion of all reclamation 
obligations and the extended period of 
bond liability, the land "returns" to its 
previous status and non-coal mining 
status. 

The same logic applies to initial 
program sites and to coal exploration 
sites. Neither section 502 nor section 512 
of the Act specifies continuing 
regulatory jurisdiction over such sites 
following the successful completion of 
applicable reclamation requirements. 


Consistent with these principles, State 
regulatory authorities have been 
terminating regulatory jurisdiction at 
reclaimed sites for many years. In the 
absence of any explicit provisions to the 
contrary, such actions have been 
consistent with approved State 
programs unless States are terminating 
jurisdiction at sites where reclamation 
activities have not been completed. 

To ensure these principles will 
continue to be consistently applied and 
because jurisdiction may have been 
terminated at some sites without full 
completion of reclamation requirements, 
OSMRE has decided to codify the 
minimum standard all regulatory 
authorities will apply in future decisions 
to terminate regulatory jurisdiction. This 
final rule provides that standard. 

A commenter stated that there is a 
distinction between the bonded liability 
of the operator and the residual, long¬ 
term liability of the operator for failures 
of reclamation after bond release. The 
commenter asserted that while bonded 
liability may terminate with bond 
release, all liability and jurisdiction 
cannot be extinguished under any 
circumstances. 

The commenter cited two cases, 
Northeast Marine Terminal Co. v. 
Caputo, 432 U.S. 249, 278-9 (1977); and 
Rodriguez v. Compass Shipping Ltd., 451 
U.S. 596 (1981), arguing that an agency 
cannot adopt a position which operates 
to restrict the remedial purposes of the 
Act. 

An operator's obligations under the 
approved program, bonded or otherwise, 
and regulatory authority jurisdiction 
under the approved program may 
simultaneously terminate at the time of 
proper final bond release under the 
permanent program because the period 
of extended responsibility will have run, 
all reclamation obligations will have 
been met successfully and, by definition 
in the statute, a surface coal mining and 
reclamation operation no longer exists. 
Liability under the approved program 
for a failure of reclamation, however, 
may be subject of a Secretarial or 
regulatory authority inquiry or a civil 
suit in the courts pursuant to section 520 
of the Act Such liability would depend 
upon whether the reclamation failure 
was caused by a violation by the 
operator of the regulatory program. 
Partially in response to the commenter’s 
concern, a regulatory authority will be 
required to reassert jurisdiction under 
$ 700.11(d)(2) if it can be shown that the 
bond release was based upon fraud, 
collusion, or any other 
misrepresentation of a material fact at 
the time of bond release. 


The two cases cited supporting the 
commenter’s position concerned 
interpretation of the Longshoremen's 
and Harbor Workers’ Compensation 
Act. This final rule is consistent with the 
principles in those cases because 
nothing in it restricts the remedial 
purposes of the Act. The remedial 
purposes of the Act are achieved with 
successful completion of all reclamation 
requirements, which under this rule is 
demonstrated by a valid final bond 
release or a written determination to 
that effect. 

A commenter agreed with the 
statement in the preamble to the 
proposed rule which stated that citizen 
suits under section 520(a)(1) may be 
commenced after termination of 
regulatory jurisdiction. Other 
commenters disagreed with OSMRE’s 
conclusion that citizen suits under 
section 520(a)(1) may continue after 
termination of regulatory jurisdiction, 
suggesting that instead OSMRE meant to 
cite section 520(e). 

This final rule does not modify the 
civil remedies afforded by Congress 
under sections 520 (a)(1), (e), and (f), nor 
is the rule intended to preclude the 
jurisdiction of the courts. Section 
520(a)(1) establishes the right on an 
adversely affected person to commence 
a civil suit to compel compliance against 
any person who is alleged to be in 
violation of any rule, regulation, order or 
permit issued under the Act. Section 
520(f) establishes such a right for 
damages. States with approved 
programs must have similar provisions 
providing access to State courts. In 
addition. Congress preserved existing 
common law and statutory remedies 
under section 520(e). 

Where a person brings an action 
under section 520 following a bond 
release, the court will determine if a 
cause of action exists and this 
regulation cannot add to or decrease the 
jurisdiction of the court to make that 
determination. In situations where 
citizen suits are allowed, such suits 
provide a backstop of protection, 
regardless of whether regulatory 
authorities reassert regulatory 
jurisdiction. 

The same commenter added that the 
rule improperly absolves OSMRE or the 
regulatory authority of its duty by 
shifting the burden of environmental 
protection to the public if violations are 
overlooked at final bond release or 
occur thereafter. 

OSMRE disagrees with the 
commenter’s assertion that the rule 
shifts the burden of environmental 
protection to the public. Unsatisfied 
reclamation requirements should not go 
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undetected at the time of final bond 
release. The regulatory scheme designed 
by Congress and the Secretary contains 
multiple safeguards to detect violations. 
For example, until making a decision to 
release the bond fully, the regulatory 
authority performs regular and frequent 
inspections of the site as required under 
30 CFR 840.11. Each inspection is 
conducted to assure that regulatory 
requirements are being met. At any time 
prior to bond release, including the 5 or 
10 year extended period of 
responsibility, citizens may bring 
possible violations to the attention of 
Slate regulatory authorities under State 
laws and rules promulgated pursuant to 
30 CFR 040.15 and Part 842. For initial 
program sites, citizens also have had 
opportunities for several years to bring 
possible violations to the attention of 
regulatory authorities. 

Moreover, bond release proceedings 
under regulatory program counterparts 
to 30 CFR Part 800 provide additional 
opportunities to detect violations prior 
to a final bond release. Persons with a 
valid legal interest which might be 
adversely affected by release of the 
bond are given the opportunity to 
become aware of, object to, and request 
public hearings or informal conferences 
concerning bond release applications. 
Under 30 CFR Part 800, the regulatory 
authority must perform an inspection 
and evaluation of the reclamation work 
involved. Also, any person with an 
interest in the bond release may visit the 
site to gather information relevant to the 
proceeding. All of these procedures 
insure that all mining and reclamation 
activities have been properly completed. 
At that point, it is reasonable to 
terminate jurisdiction under the 
regulatory program since a surface coal 
mining and reclamation operation as 
defined under the regulatory program no 
longer exists. 

The commenter’s concern that 
violations which did not exist at the 
time of bond release will occur 
thereafter is unwarranted. Potential 
problems resulting from the quality of 
reclamation, if any, will most likely 
appear during the congressionally 
mandated 5 or 10 year period of 
extended responsibility for revegetation 
following completion of augmentative 
activities. Should a problem appear 
despite the safeguards of permit 
planning, regular inspections, 
opportunity for citizen participation, and 
the extended period for responsibility, it 
may be likely that the problem was not 
caused by the permittee’s violation of 
the regulatory program. In such 
circumstances, it would not be 
appropriate for the regulatory authority 


to reassert jurisdiction under the 
approved program as discussed later in 
this preamble. The need for 
administrative finality jusitifies the 
termination of jurisdiction under the 
approved regulatory program at the time 
of a proper bond release. 

However, in response to this and 
other concerns expressed by the 
commenters, OSMRE has decided to 
codify the proposed preamble language 
describing the circumstances under 
which the regulatory authority must 
reassert jurisdiction and has modified 
the standard to “misrepresentation of a 
material fact” rather than “intentional 
wrongdoing.” If, following final bond 
release, any reasonable person could 
determine that the bond release was 
based upon fraud, collusion, or a 
misrepresentation of a material fact at 
the time of release, under final 
§ 700.11(d)(2), the regulatory authority 
would have to reassert regulatory 
jurisdiction. Moreover, this rule is not 
intended to preclude any person’s rights 
to challenge a bond release decision 
under the applicable regulatory 
program. The Secretary retains a proper 
and carefully designed oversight role 
under this rule. If, at any time, the 
Secretary has reason to believe a 
violation of the regulatory program 
exists, he will notify the State regulatory 
authority when required by 30 CFR Part 
842. If, in response to the OSMRE notice, 
a State regulatory authority maintains 
that it has no jurisdiction over the 
alleged violation because final bond 
release has occurred or a written 
determination under section 700(d)(l)(i) 
was made, then OSMRE must determine 
whether the State was arbitrary, 
capricious, or abused its discretion 
under the State program by not 
reasserting jurisdiction over the site 
under the standards established in this 
final rule. 

30 CFR 700.11(d)(l)(i) Initial Program 
Operations 

Final paragraph 700.11(d)(l)(i) 
provides that a regulatory authority may 
terminate its jurisdiction under the 
regulatory program over reclaimed sites 
of initial program surface coal mining 
and reclamation operations, if the 
regulatory authority determines in 
writing that all requirements imposed 
under 30 CFR Chapter VII, Subchapter B 
(the initial program regulations) have, in 
fact, been successfully completed. 
Paragraph (d)(l)(i) is not applicable to 
ccal exploration because the Act does 
not provide for the regulation of coal 
exploration operations under the initial 
program. 

The principal difference between 
permanent program 6ites and both initial 


program sites and coal exploration sites 
is that for the latter two categories, the 
Act does not impose a requirement to 
file performance bonds or specify a 
procedure, such as that set forth in 
section 519, under which a regulatory 
authority signifies that reclamation is 
complete. Therefore, paragraph (d)(l)(i) 
is not couched in terms of bond release 
because the Act does not require 
performance bonds for initial program 
operations, even though some States 
did. Where performance bonds were 
required, the written determination 
required by this rule could take the form 
of an approved bond release application 
or other document that the State 
regulatory authority uses to accompany 
final bond release, provided that the 
document relied upon meets the 
requirement of paragraph (d)(l)(i) for a 
written determination of compliance 
with the initial program standards. 
Where no bond was required or where 
bond release does not include the 
written determination required by 
paragraph (d)(l)(i), the State regulatory 
authority must make such a 
determination for regulatory jurisdiction 
to terminate. 

One commenter argued that the rule 
improperly delegates OSMRE’s initial 
program responsibilities under section 
502(e) to the States. The same 
commenter maintained that the 
proposed rule is inconsistent with 
judicial decisions which have 
determined that OSMRE’s jurisdiction 
over initial program sites is independent 
of and unaffected by State partial or 
complete bond release, citing Grafton 
Coal Co., 3 IBSMA 175 (1981); and 
Bannock Coal Co. v. OSAf, 93 IBLA 225 
(1986). 

The rule does not improperly delegate 
the Secretary’s responsibilities under 
section 502(e). Under that section, 
OSMRE was required to implement an 
initial Federal enforcement program in 
each State. The initial program was to 
remain in effect in each State until the 
Secretary approved a permanent State 
program or promulgated a Federal 
program for the State. Upon the 
approval of a State program, section 503 
of the Act grants the State exclusive 
jurisdiction for the regulation of surface 
coal mining and reclamation operations 
on lands within such State, except for 
Secretarial responsibilities under 
sections 521 and 523. In addition to 
responsibility for permanent program 
operations, States have accepted the 
responsibility for regulating initial 
program operations under the State 
programs. This regulatory responsibility 
delegated to the State includes not only 
inspection and enforcement authority 
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but also the authority to determine when 
reclamation under the initial regulatory 
program has been successfully 
completed. Only for situations where 
state regulatory authorities have not 
accepted responsibility over initial 
program sites does the Secretary 
continue to be the regulatory authority. 

With respect to the case law cited by 
the commenter, the cases cited are 
administrative cases heard before the 
Interior Board of Surface Mining and 
Reclamation Appeals, later the Interior 
Board of Land Appeals (the Board). 
Grafton upheld the Secretary's authority 
to issue a Federal NOV before the 
partial release of an initial State 
program bond. Bannock upheld the 
Secretary’s authority to issue a Federal 
NOV after Final State bond release. 
Neither case affects OSMRE’s authority 
to promulgate this rule which is not 
written in the context of initial program 
bond release, but instead requires a 
written determination that the initial 
program reclamation requirements have 
been satisfied. 

One commenter cited OSMRE’s 1985 
Semiannual Report on the Kentucky 
Permanent Program to allege that the 
proposed rule is capricious because 
OSMRE has knowledge through 
oversight inspections and special 
studies that State regulatory authorities 
have improperly released performance 
bonds on interim program sites. The 
commenter asserted that in response to 
this problem OSMRE is attempting to 
promulgate a rule which would 
arbitrarily extinguish jurisdiction in 
order to avoid “conflicr with States. 

The commenter then cited OSMRE’s 
June 4,1987 Directive on State Bond 
Release Oversight Inspections to assert 
that Federal oversight of State bond 
releases would be eliminated. Other 
commenters submitted a 1985 
newspaper article and a General 
Accounting Office (GAO) report entitled 
“Surface Coal Mining Operations in 
Two Oklahoma Counties Raise 
Questions About Prime Farmland 
Reclamation and Bond Adequacy 
(GAO/RCED-85-148),” dated August 8, 
1985. Both were submitted to show that 
States are improperly releasing 
performance bonds. 

OSMRE acknowledges that there have 
been some initial program Final bond 
releases by States without full 
reclamation. The fact that OSMRE took 
special notice of the problems and 
conducted special studies demonstrates 
OSMRE's commitment to resolve those 
problems. Because States have been 
using initial program bond releases as a 
mechanism for terminating regulatory 
jurisdiction, OSMRE recognizes the need 


to clarify the standard for termination. 
Post-bond release problems which 
occurred in the past support the need for 
such a rule. This rule will clarify what 
standard the States must meet to 
terminate regulatory jurisdiction, the 
mechanism to be used for future 
terminations, and the standard OSMRE 
would use to review such terminations. 
As such, this rule is essential to preclude 
further actions terminating jurisdiction 
by State regulatory authorities in the 
absence of full and complete 
reclamation in accordance with the 
applicable standards. 

The Secretary has the general 
authority under section 201(c)(2) of the 
Act to “publish and promulgate such 
rules and regulations as may be 
necessary to carry out the purposes and 
provisions” of the Act. He may exercise 
that authority to establish a procedure 
for initial program sites similar in 
purpose to section 519(c)(3). Under such 
a procedure, when a regulatory 
authority determines an operator has in 
fact successfully completed all 
reclamation activities at an initial 
program surface coal mining and 
reclamation operation site, regulatory 
authority jurisdiction may be terminated 
over such reclaimed sites. Such a 
procedure is allowable because, by 
operation of the statutory definition, 
such sites are no longer “surface coal 
mining and reclamation operations.” 

Contrary to the commenters’ 
allegation, the OSMRE Directive 
referenced does not eliminate Federal 
oversight of State bond releases but 
rather recognizes that States are 
currently terminating jurisdiction 
through bond release and dropping such 
sites from their list of inspectable units 
subject to normal oversight as surface 
coal mining and reclamation operations. 
It then identifies a separate procedure to 
be used in evaluating the effectiveness 
of the State’s bond release process 
which may include inspections of sites 
where Final bond has been released. 

30 CFR 700.11(d)(1)(H) Permanent 
Program Operations 

Final paragraph 700.11(d)(l)(ii) 
provides that a regulatory authority may 
terminate its jurisdiction under the 
regulatory program over the reclaimed 
site of a permanent program surface 
coal mining and reclamation operation, 
or increment thereof, or of a coal 
exploration site, if the regulatory 
authority determines in writing that all 
the requirements imposed under the 
applicable regulatory program have 
been successfully completed or, where a 
performance bond was required, the 
regulatory authority has made a Final 
decision to fully release the performance 


bond in accordance with Federal or 
State program equivalent to 30 CFR Part 
800. A bond release decision is not Final 
until all administrative and judicial 
appeals have been resolved. For surface 
coal mining and reclamation operations 
which operated under the permanent 
program, the written determination will 
be the written decision required by 30 
CFR Part 800, or program counterpart for 
the release of final performance bonds. 

Both the public and OSMRE have the 
right to participate in State bond release 
proceedings and to voice any objections 
to such releases. The bond release 
pursuant to 30 CFR 800.40 may not occur 
until “all reclamation requirements of 
the Act are fully met.” Because the Act 
does not require performance bonds for 
coal exploration activities, the written 
determination before regulatory 
authority jurisdiction may terminate 
over a coal exploration site is a new 
procedure and is similar to the way 
unbonded initial program sites will be 
handled under § 700.11(d)(l)(i) as 
explained above. 

Several commenters argued that the 
Final release of a performance bond 
does not justify termination of agency 
jurisdiction. The commenters alleged 
that some regulatory authorities rely on 
visual observations during their bond 
release evaluations, and do not conduct 
any of the technical analyses necessary 
to assure that at the time of final bond 
release all performance standards have 
been satisFied. The commenters 
indicated that they are unaware of 
situations in which the regulatory 
authority performs independent testing 
of actual compliance with performance 
standards, such as compaction of 
backfilled areas, stability of slake 
testing for hollow fills, core sampling of 
impoundments and other structures, 
underground investigations to validate 
subsidence control measures, or other 
analyses to measure full compliance. 

The commenters* premise appears to 
be that all of these things should be 
done at the time of bond release# Such a 
premise is inconsistent with the overall 
regulatory program that monitors each 
phase of each mining and reclamation 
operation from beginning to end. 
Approval of the reclamation and 
operation plan required for each permit 
is predicated on a demonstration by the 
permit applicant that the design and 
performance standards of the regulatory 
program will be met. Throughout the 
conduct of both mining and reclamation 
operations, the regulatory authority 
performs periodic inspections to ensure 
compliance with the approved 
reclamation and operation plan. Also, 
certifications are required both during 
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and upon completion of construction for 
certain critical structures cited by the 
commenters. Where operations are 
inconsistent with the approved plan or 
certifications are not provided or are 
inaccurate, the regulatory authority will 
require corrective measures, either 
through enforcement actions or permit 
revisions. Relying on this process, which 
includes extensive documentation, the 
regulatory authority can legitimately 
conclude that reclamation has been 
completed according to engineering 
designs at the time of final bond release, 
without conducting further extensive 
testing. 

Under Part 800 or an approved 
Federal or State program counterpart, 
the regulatory authority must perform an 
onsite inspection and evaluate the 
reclamation work involved as part of the 
bond release process. Under Part 800, 
the regulatory authority has the 
discretion to determine on a site-specific 
basis the extent and type of additional 
technical analysis, if any, necessary to 
evaluate whether reclamation has been 
successfully completed. Also, it must be 
remembered that under the permanent 
program the bond release process 
entails extensive public participation 
and allows any person with a legal 
interest in the bond release to file 
written objections and request a public 
hearing. Persons with an interest in the 
bond release may also be provided 
access to the permit area and access to 
ail relevant inspection documents. In 
addition, written notification is provided 
of a decision to release a performance 
bond and such a decision is appealable. 
The bond release is not final until 
appeals have been resolved. 

One commenter stated that since the 
Act has been in existence for only ten 
years. OSMRE does not have the data to 
demonstrate the point at which 
reclamation is complete. As an example, 
the commenter cited a mine site 
described in an unsuitability petition. At 
that site, leaching through acidic 
overburden, not noted or anticipated at 
the time of final bond release, 
subsequently occurred. 

OSMRE recognizes the potential for 
unanticipated events to occur after final 
bond release which may have adverse 
environmental consequences. The 
occurrence of such an event, however, is 
not automatically a basis for a 
regulatory authority to disturb an 
administratively final decision to 
release a bond and to terminate 
regulatory jurisdiction. Whether 
reclamation was in fact successfully 
completed by a permittee and whether 
jurisdiction must be reasserted by the 
regulatory authority are factual 


questions, the answers to which are 
dependent upon particular 
circumstances. In the example provided 
by the commenter, the occurrence of an 
acid seep subsequent to bond release 
does not, by itself, establish the cause of 
the seep, whether reclamation had been 
completed, whether intervening events 
occurred, or the circumstances 
surrounding bond release. This rule 
establishes the circumstances when a 
regulatory authority must reassert 
jurisdiction. 

As, over time, OSMRE and State 
regulatory authorities gain greater 
knowledge of successful reclamation 
techniques, these would be reflected in 
new permit approvals. However, it 
would not be appropriate through a 
reassertion of regulatory jurisdiction to 
require the operators who had long ago 
left completed sites which had met the 
standards of their permits and the 
applicable regulatory program to return 
to such sites and reclaim them in 
accordance with new technology. 

One commenter submitted part of the 
March 13,1979, Federal Register 
preamble to OSMRE’s 1979 permanent 
program rules on coal waste disposal 
and impoundments, and the cover sheet 
without accompanying text of an Office 
of Technology Assessment (OTA) report 
entitled “Western Surface Mining 
Permitting and Reclamation (OTA-E- 
279),“ dated June 1986. Another 
commenter submitted an OTA report 
entitled “Staff Memorandum— 
Reclaiming Prime Farmlanda and Other 
High-Quality Croplands After Surface 
Coal Mining,“ dated December 1985, 
Citing the report this commenter 
asserted that the bond release success 
standards are inadequate to guarantee 
reclamation will be achieved and that 
long term productivity problems may 
exist on prime farmlands after the 
operator has successfully met the bond 
release test. While the first commenter 
did not provide a rationale for 
submitting the preamble segment of the 
1979 regulations nor the OTA report, 
OSMRE presumes the intent was to also 
express concern about long term 
reclamation success. However, OSMRE 
considered the June 1986 OTA report 
and it should be noted that this rule will 
not modify any performance, design, or 
construction standards for coal waste 
disposal. 

As discussed in response to a 
previous comment, the permitting and 
inspection processes are the 
mechanisms designed by the Act and 
implementing regulations to ensure long 
term reclamation success. Each permit 
subject to the prime farmlands 
provisions of a regulatory program must 


contain an approved operation and 
reclamation plan which includes pre¬ 
mining soil mapping and soil analysis 
and a topsoil and subsoil removal, 
storage, and restoration plan. The 
operation is inspected at least monthly 
to ensure compliance with the approved 
permit. Before the final bond can be 
released an operator must demonstrate, 
among other things, that soil 
productivity is equal to or better than 
similar non-mined areas based on crop 
yield measurements for at least three 
years. The bond release decision 
process includes the opportunity for 
public participation, meaning that in 
reaching its decision the regulatory 
authority must consider any objections 
raised. Once these processes are 
satisfied, the operator is considered to 
have met all obligations under a 
regulatory program, the site is 
recognized as no longer being a surface 
coal mining and reclamation operation 
as defined in the regulatory program, 
and regulatory jurisdiction may 
therefore terminate. Should, at some 
time after bond release, it become 
apparent the techniques currently being 
approved at some sites are not yielding 
the desired long term results, or new 
technologies have become available, 
that does not justify requiring the 
reconstruction of past operations which 
were conducted in accordance with 
approved plans and met soil 
productivity and revegetation success 
standards at the time of bond release. 

One commenter questioned how coal 
slurry impoundments fit into the scheme 
of the rule, given that many such 
impoundments wifi not be dewatered or 
reclaimed for decades, and may require 
chemical and physical treatment for an 
indefinite period. 

No operator can obtain a final bond 
release as long as a site constitutes a 
surface coal mining and reclamation 
operation as defined under the 
regulatory program. In cases where a 
structure such as a coal slurry 
impoundment continues to require 
additional or ongoing reclamation work 
by the operator, then no final bond 
release is possible. Only when the 
operator’s work is done and all 
reclamation required under the 
regulatory program has been completed 
and, for permanent program sites, the 
period of extended responsibility has 
run can the regulatory authority decide 
to cease its jurisdiction. 

A commenter questioned how OSMRE 
will apply the rule to mining operations 
with post-closure drainage which will 
continue to require chemical and 
physical treatment to meet effluent 
limitations. 
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This rule does not affect the standard 
required for full bond release which 
requires full compliance with the 
applicable performance standards. In 
order for a release to be appropriate 
under such circumstances, it should 
include assurances which are provided 
through a contract or other mechanism 
enforceable under other provisions of 
law to provide, for example, long term 
treatment of an alternative water supply 
or acid discharge. When such 
assurances are provided, the failure of 
such maintenance following bond 
release is not sufficient reason to 
reassert regulatory jurisdiction under 
the regulatory program. If, subsequent to 
bond release, a problem occurs related 
to inadequate maintenance, the contract 
or agreement would be enforceable 
through other provisions of law. Should 
such contract or agreement prove 
unenforceable, then the bond release 
would have been based on 
misrepresentation and jurisdiction 
should be reasserted. 

One commenter was concerned about 
the effect of the rule regarding 
previously made written determinations 
of successful completion of reclamation 
required by paragraph (d)(l)(ii) of this 
rule for coal exploration sites. The 
commenter stated that it would be 
unreasonable for the regulatory 
authority to have to locate a written 
determination for such sites because the 
files may have been archived. 

This comment relates to an approach 
outlined in the proposed preamble (52 
FR 24094) concerning the status of sites 
where mining or exploration was 
determined to be completed by the 
regulatory authority prior to the 
effective date of this rule. That 
approach, for which OSMRE specifically 
invited comment, suggested that if 
States wished to terminate jurisdiction 
at completed sites where no bond was 
required or where bond release did not 
include a written determination of 
compliance, they would need to revisit 
such cases and make the written 
determination required by this rule. 
OSMRE believes that the approach 
outlined in the proposed rule provided 
inadequate recognition of the fact that 
States already terminate jurisdiction 
under their approved programs and 
therefore no need exists for States to 
disturb past final determinations unless 
such determinations were inconsistent 
with the approved programs. 
Accordingly, this rule is prospective 
only. It does not invalidate previous 
actions by State regulatory authorities 
to terminate their jurisdiction but 
instead formalizes the standards that 


must be incorporated into approved 
programs and applied thereafter. 

One commenter wrote that a Federal 
surface management agency should play 
a primary role in the determination of 
whether reclamation goals have been 
met, and in determining when regulatory 
jurisdiction ends on Federal lands. 

The comment concerns OSMRE’s 
Federal lands program and bond release 
procedures, which are beyond the scope 
of this rule. Under 30 CFR 740.4(e), the 
Federal land management agency is 
responsible for determining post-mining 
land uses. In States where responsibility 
for administering the Federal lands 
program has been delegated to the State 
under a Federal/State cooperative 
agreement, a Federal responsibility 
exists to concur in State bond releases 
when leased Federal coal is involved. 
See 30 CFR 740.15(d)(3). Under some 
cooperative agreements, the Federal 
land management agency has assumed 
the responsibility to concur in the State 
bond release. Moreover, under 30 CFR 
Part 800, any Federal surface 
management agency may participate in 
the final bond release proceeding, and 
thus play a role in the determination of 
whether reclamation goals have been 
met. However, the regulatory authority 
has the responsibility to decide whether 
to terminate regulatory jurisdiction, and 
not the Federal surface management 
agency. 

30 CFR 700.11(d)(2) Reassertion of 
Regulatory Authority Jurisdiction 

As noted previously in response to 
concerns that States may improperly 
release final bonds and terminate their 
jurisdiction over sites which have not 
been fully reclaimed, OSMRE has added 
a new paragraph (d)(2) to § 700.11(d) to 
make explicit the effect of the final rule 
and to codify the preamble discussion to 
the proposed rule explaining what 
circumstances would warrant requiring 
a State regulatory authority to reassert 
jurisdiction over a site as a “surface 
coal mining and reclamation operation” 
following an earlier termination of 
jurisdiction. Paragraph (d)(2) establishes 
the circumstances under which the 
regulatory authority has the obligation 
to reassert regulatory jurisdiction over a 
site where bond has been fully released 
or written determination made and 
regulatory jurisdiction was terminated. 

The preamble to the proposed rule 
explained that jurisdiction over specific 
sites should not exist following bond 
release or other written determination, 
except where the final release or 
determination involved fraud, collusion, 
or any other intentional wrongdoing (52 
FR 24094). The final rule removes the 
proposed requirement to establish 


intentional wrongdoing as one of the 
bases for the mandatory reassertion of 
regulatory jurisdiction, and replaces it 
with the requirement that regulatory 
authority jurisdiction be reasserted if 
the bond release was based upon a 
misrepresentation of a material fact at 
the time of bond release. 

Establishing intentional wrongdoing 
would have required evidence relating 
to the intent of the persons involved 
with the bond release proceeding. Such 
proof would have been difficult to 
obtain in most instances, and would not 
have required the reassertion of 
regulatory jurisdiction in situations 
where it is clear that reclamation was 
never successfully performed, but the 
intent of the parties could not be 
established. 

The standard adopted, bond release 
or written determination based upon 
misrepresentation of a material fact, can 
be established by objective evidence 
relating to whether the reclamation plan 
was fully complied with and completed 
at the time of bond release, and, in 
certain instances, can be inferred from 
an examination of the site on which 
jurisdiction was terminated. This 
standard is consistent with the 
environmental protection purposes of 
the Act, and is responsive to the 
commenters' concerns that bond release 
can occur and jurisdiction terminate 
without reclamation having been 
successfully accomplished. 

If the regulatory authority has 
terminated jurisdiction at sites where 
OSMRE has reason to believe that 
reclamation was not complete at the 
time of such termination, whether by 
bond release or other means, under the 
rule OSMRE will notify the State of 
possible violations (including 
incomplete reclamation) it believes exist 
at the site. Should the State decline to 
reassert jurisdiction under § 700.11(d)(2), 
OSMRE will determine whether or not 
the State's decision not to reassert 
regulatory jurisdiction was arbitrary, 
capricious, or an abuse of discretion 
under the approved State program. 

III. Procedural Matters 

Effect in Federal Program States and on 
Indian Lands 

The final rule applies through cross- 
referencing in those States with Federal 
programs and on Indian lands. The 
States with Federal programs are 
California, Georgia, Idaho, 
Massachusetts, Michigan, North 
Carolina, Oregon, Rhode Island. South 
Dakota, Tennessee, and Washington. 

The Federal programs for these States 
appear at 30 CFR Parts 905, 910, 912, 921, 
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922, 933, 937, 939, 941, 942, and 947, 
respectively. The Indian lands program 
appears at 30 CFR Part 750. 

Effect on State Programs 

Following promulgation of the Final 
rule, OSMRE will evaluate permanent 
State regulatory programs approved 
under section 503 of the Act to 
determine whether any changes in these 
programs will be necessary. If the 
Director determines that certain State 
provisions should be amended in order 
to be made no less effective than the 
revised Federal rules, the individual 
States will be notified in accordance 
with the provisions of 30 CFR 732.17. 

Federal Paperwork Reduction Act 

The collection of information 
contained in this rule have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq, 
and assigned clearance number 1029- 
0094. Public reporting burden of this 
information is estimated to average one 
hour per response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing the burden, to Information 
Collection Clearance Officer, Office of 
Surface Mining Reclamation and 
Enforcement. 1951 Constitution Ave., 
NW., Washington, DC 20240; and the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503. 

Executive Order 12291 and Regulatory 
Flexibility Act 

The DOI has determined that this 
document is not a major rule under the 
criteria of Executive Order 12291 
(February 17,1981) and certifies that it 
will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq. The rule does 
not distinguish between small and large 
entities. These determinations are based 
on the findings that the regulatory 
additions in the rule will not change 
costs to industry or to the Federal, State, 


or local governments. Furthermore, the 
rule produces no adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

National Environmental Policy Act 

OSMRE has prepared a final 
environmental assessment (EA), and has 
determined that the final rule will not 
significantly affect the quality of the 
human environment under section 
102(2)(C) of the National Environmental 
Policy Act (NEPA) of 1969, 42 U.S.C. 
4332(2)(C). A finding of no significant 
impact has been approved for the final 
rule in accordance with OSMRE 
procedures under NEPA. The EA is on 
file in the OSMRE Administrative 
Record at the address specified 
previously (see “addresses’ ). 

Authors 

The principal authors of this rule are 
George M. Stone, Jr., and Daniel E. 
Stocker, Branch of Inspection and 
Enforcement, Office of Surface Mining 
Reclamation and Enforcement, 1951 
Constitution Avenue, NW., Washington. 
DC 20240; Telephone: 202-343-4550 
(Commercial or FTS). 

List of Subjects in 30 CFR Part 700 

Administrative practice and 
procedures, Reporting and 
recordkeeping requirements, Surface 
mining, Underground mining. 

Accordingly. 30 CFR Part 700 is 
amended to read as follows: 

Dated: September 30,1988. 

|. Steveo Griles. 

Assistant Secretary—Land and Minerals 
Management. 

PART 700—GENERAL 

1. The authority citation for Part 700 
continues to read as follows: 

Authority: Pub. L. 95-87, 30 U.S.C. 1201 et 
seq., and Pub. L 100-34. 

2. Section 700.10 is revised as follows: 

$ 700.10 Information collection. 

The collection of information, and 
recordkeeping requirements, contained 
in 30 CFR 700.11(d), 700.12(b) and 700.13 
has approved by the Office of 


Management and Budget under 44 U.S.C. 
3501 et seq. and assigned clearance 
number 1029-0094. The information 
collected in § 700.11(d) is used by 
OSMRE and States to establish 
standards for determining when a mine 
site is no longer a surface coal mining 
and reclamation operation and thereby 
when regulatory jurisdiction may end. 
The information collection under 
§ 700.12(b) is used by OSMRE to 
consider need, costs, and benefits of a 
proposed regulatory change in order to 
grant or deny a petition that has been 
submitted. Information collected in 
5 700.13 identifies the person and nature 
of a citizen’s suit, so that OSMRE or a 
state can respond appropriately. 

3. In § 700.11, paragraph (d) is added 
to read as follows: 

§700.11 Applicability. 
***** 

(d)(1) A regulatory authority may 
terminate its jurisdiction under the 
regulatory program over the reclaimed 
site of a completed surface coal mining 
and reclamation operation, or increment 
thereof, when: 

(1) The regulatory authority 
determines in writing that under the 
initial program, all requirements 
imposed under Subchapter B of this 
chapter have been successfully 
completed; or 

(ii) The regulatory authority 
determines in writing that under the 
permanent program, all requirements 
imposed under the applicable regulatory 
program have been successfully 
completed or, where a performance 
bond was required, the regulatory 
authority has made a final decision in 
accordance with the State or Federal 
program counterpart to Part 800 of this 
chapter to release the performance bond 
fully. 

(2) Following a termination under 
paragraph (d)(1) of this section, the 
regulatory authority shall reassert 
jurisdiction under die regulatory 
program over a site if it is demonstrated 
that the bond release or written 
determination referred to in paragraph 
(d)(1) of this section was based upon 
fraud, collusion, or misrepresentation of 
a material fact. 

(FR Doc. 88-25300 Filed 11-1-88; 8:45 am) 

BILUNG COOE 4310-4S-M 
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DEPARTMENT OF JUSTICE 

Office of Justice Programs 

Office of Juvenile Justice and 
Delinquency Prevention 

28 CFR Part 31 

Policy Guidance for Nonsecure 
Custody of Juveniles In Adult Jails and 
Lockups 

agency: Office of Justice Programs, 
Office of Juvenile Justice and 
Delinquency Prevention, Justice. 
action: Notice of final policy. 

summary: The Office of Juvenile Justice 
and Delinquency Prevention (OJJDP), 
pursuant to the Juvenile Justice and 
Delinquency Prevention Act of 1974, as 
amended, (JJDP Act) is publishing a 
policy to provide guidance to states 
participating in the JJDP Act Formula 
Grants Program for determining when a 
juvenile held within a building that 
houses an adult jail or lockup facility is 
considered to be in nonsecure custody 
for purposes of state monitoring for 
compliance with section 223(a)(14) of the 
JJDP Act 

effective date: This policy is effective 
November 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

Emily C. Martin. Director, State 
Relations and Assistance Division, 

Office of Juvenile Justice and 
Delinquency Prevention (OJJDP), 633 
Indiana Avenue, NW., Room 768, 
Washington, DC 20531; telephone (202) 
724-5921. 

I. Introduction and Background 

In an effort to comply with the jail 
lockup removal mandate, section 
223(a)(14) (42 U.S.C. 5633(a)(14)) of the 
JJDP Act, staff of state administering 
agencies and facility administrators are 
often called upon to identify alternatives 
to holding juveniles in jail cells or 
lockups while law enforcement officers 
carry out their responsibilities of 
identification, investigation, processing, 
release to parent(s) or guardian, hold for 
transfer to an appropriate juvenile 
detention or shelter facility, or transfer 
to court, the OJJDP recognizes that 
during this interim period, a balance 
must be struck between the statutory 
objective of not holding juveniles in jail 
cells or lockup areas beyond the six 
hour temporary holding period permitted 
for accused criminal-type offenders (a 
juvenile alleged to have committed, or 
charged with an offense that would be a 
crime if committed by an adult); and. not 
allowing juveniles in temporary law 
enforcement custody to disrupt police 


operations or to leave a police, sheriff or 
municipal facility without authorization. 

Section 31.304(m) of the OJJDP 
Formula Grants Regulation published in 
the June 20,1985, Federal Register on 
pages 25550-25561 (28 CFR Part 312, 
defines an adult jail as: 

A locked facility, administered by state, 
county, or local law enforcement and 
correctional agencies, the purpose of which is 
to detain adults charged with violating 
criminal law, pending trial. Also considered 
as adult jails are those facilities used to hold 
convicted adult criminal offenders sentenced 
for less than one year. 

Section 31.304(n) of the Formula 
Grants Regulation defines an adult 
lockup as: 

Similar to an adult jail except that an adult 
lockup is generally a municipal or police 
facility of a temporary nature which does not 
hold persons after they have been formally 
charged. 

While these definitions provide 
general parameters, the efforts of state 
agency staff to monitor compliance with 
the JJDP Act jail and lockup removal 
requirement and to identify alternatives 
indicate a need for specific guidelines to 
identify when a juvenile is being 
securely detained or confined in an 
adult jail or lockup area. In making this 
determination, it is critical to distinguish 
between nonsecure custody and secure 
detention or confinement (for purposes 
of this policy, the terms secure detention 
or confinement, secure cutsody, and 
secure holding are synonymous), A 
juvenile may be in law enforcement 
custody and, therefore, not free to leave 
or depart from the presence of a law 
enforcement officer or at liberty to leave 
the premises of a law enforcement 
facility, but not be in a secure detention 
or confinement status. 

A secure detention or confinement 
status has occurred within a jail or 
lockup facility when a juvenile is 
physically detained or confined in a 
locked room, set of rooms, or a cell that 
is designated, set aside or used for the 
specific purpose of securely detaining 
persons who are in law enforcement 
custody. Secure detention or 
confinement may result either from 
being placed in such a room or 
enclosure and/or from being physically 
secured to a cuffing rail or other 
stationary object. 

This policy is designed to assist state 
agency staff and facility administrators 
in identifying non-secure alternatives for 
custody of juveniles within law 
enforcement facilities. The policy 
assumes that immediate access or 
transfer of a juvenile to a juvenile 
detention center or appropriate 
nonsecure facility is not possible, and 


that no area is available within the 
building or on the grounds that qualifies 
as a separate juvenile detention facility 
under the requirements set forth in the 
Formula Grants Regulation at 28 CFR 
31.303(e)(3)(i). This policy provides 
guidance in identifying practices that do 
not constitute violations of the statutory 
jail removal requirement. As such, it 
reflects the effective strategies many 
law enforcement jurisdictions are using 
to achieve jail removal. The policy is not 
offered as standards for practice, nor 
does it surpersede any state laws, 
policies or guidelines. 

II. Discussion of Comments 

A proposed policy was published wa 9 
published in the Federal Register on 
January 28,1988, for public comment. 
Comments were received from 12 
national, state, and local organizations. 
All comments have been considered by 
the OJJDP in the issuance of a final 
policy. 

The following is a summary of the 
comments and the response by OJJDP: 

1. Comment: Booking areas used to 
process juveniles and adults are 
different to classify because there are 
wide variations in their configurations 
and levels of security. Respondents 
indicated that it is unclear whether 
OJJDP considers booking areas to be 
secure or nonsecure. 

Response: While a booking area may 
be secure, a juvenile being processed 
'‘through” this area is not considered to 
be in a secure detention status. 

Where a secure booking area is all 
that is available, and continuous visual 
supervision is provided throughout the 
booking process, and the juvenile only 
remains in the booking area long enough 
to be photographed and fingerprinted 
(consistent with state law and/or 
judicial rules), the juvenile will not be 
considered in a secure detention status. 
Continued nonsecure custody for the 
purposes of interrogation, contacting 
parents, or arranging an alternative 
placement must occur outside the 
booking area. 

2. Comment: Two respondents 
indicated that a prohibition on 
handcuffing juveniles to a cuffing rail or 
other stationary objects is not a viable 
restriction given safety and cost 
considerations. 

Response: OJJDP understands that 
many juveniles taken into custody pose 
a potential risk to self and/or law 
enforcement officers. Clearly, the officer 
taking a juvenile into custody must rely 
on his or her judgement of the level of 
risk posed by the juvenile. 

It is, however, OJJDP's responsibility 
to clearly define when a juvenile taken 
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Into custody enters a secure detention 
status. Where an officer determines that 
a juvenile taken into custody as an 
accused criminal-type offender must be 
handcuffed to a cuffing rail or other 
stationary object, or placed in a cell or 
lockup area. thi9 is permissible under 
§ 31.303(f)(5)(iv)(H) of the OJIDP 
Formula Grants Regulation (28 CFR 31). 
for up to six hours. It should be noted, 
however, that for monitoring purposes, 
the six hour, “grace period” begins to 
run when the juvenile enters a secure 
detention status and ends six hours 
later. 

It is also important to point out that 
handcuffing techniques that do not 
involve cuffing rails or other stationary 
objects will be considered nonsecure 
custody where the additional criteria for 
nonsecure custody set forth in this 
policy are adhered to. Thus, juvenile 
offenders can be considered in 
nonsecure custody, even though 
handuffed, where necessary, so long as 
a stationary object i9 not in use. 

3. Comment: Two respondents 
expressed concern that without a time 
limit on nonsecure custody, juveniles 
could end up spending more time in law 
enforcement facilities than at present. It 
was recommended that nonsecure 
custody be limited to six hours. 

Response: One criterion in the policy 
for determining that custody is 
nonsecure is that the area where the 
juvenile remains not be designed or 
intended for use as a residential area. 
This reflects OJJDP’s policy that if a 
juvenile is to remain in custody long 
enough to require residential services, 
the juvenile should be moved to an 
apppropriate juvenile residential facility 
as soon as this need is identified. Once 
an area of a jail or lockup facility begins 
to be used for residential purposes, the 
juvenile will be considered to be in a 
secure detention status. 

Beyond this “nonresidential" 
requirement, and the other limiting 
criteria in this policy, the JJDP Act doe3 
not confer upon the OJJDP the authority 
to limit the length of nonsecure custody. 

4. Comment: One respondent stated 
that recordkeeping deficiencies at the 
facility level often make it difficult to 
determine when juveniles are placed in 
cells or other secure holding areas, and 
that this problem will also exist in 
attempting to monitor the handcuffing of 
juveniles to cuffing rails or other 
stationary objects. 

Response: Each participating state i9 
required, pursuant to section 223(a)(15) 
of the JJDP Act, to have an adequate 
monitoring system. It is expected that 
states will work with local facilities to 
develop adequate recordkeeping 
procedures. 


As for recording juveniles placed in a 
holding cell or ether secure area, many 
police departments handle this by 
adding the designation “cell” or 
“secure” to their juvenile admission/ 
booking log. Departments should be 
particularly willing to do this when 
liability factors are taken into 
consideration, i.e., in the event of 
litigation, departments need to know if a 
juvenile was or was not placed in a 
secure area or in a secure detention 
status, and if so, for how long. 

5. Comment: Three respondents 
suggested that the policy does not 
address the separation provision, 
section 223(a)(13) of the JJDP Act. 

Response: The policy is designed to 
identify nonsecure alternatives for the 
custody and handling of juveniles within 
law enforcement facilities. The section 
223(a)(13) separation requirement of the 
JJDP Act does not apply to juveniles in a 
nonsecure custody status. 

8. Comment: One respondent 
indicated that court holding facilities 
should be subject to the 
Deinstitutionalization of Status 
Offenders provision, section 
223(a)(12)(A) of the JJDP Act. Another 
suggested adding requirements for staff 
supervision and time limits for court 
holding facilities. 

Response: Section 223(a)(12)(A) of the 
JJDP Act requires the removal of status 
and nonoffenders from secure detention 
and correctional facilities. Section 103 of 
the Act defines both facility categories 
to mean “residential” facilities. 

This policy clearly states that in order 
for a court holding facility to be exempt 
from the adult jail and lockup removal 
provision of the JJDP Act, it must be 
nonresidential. The policy also states 
that the court holding facility cannot be 
used for punitive purposes or other 
purposes unrelated to a court 
appearance, and it confirms that the 
section 223(a)(13) separation 
requirement applies to court holding 
facilities. These requirements pertain to 
status and nonoffenders, as well as to 
criminal-type offenders. 

As for time limitations, the 
nonresidential requirement does impose 
an inherent or practical time limitation. 
That is, the juvenile must be brought to 
and removed from the facility during the 
same judicial day. 

The final policy does not address the 
level of supervision necessary in court 
holding facilities. However, it is clearly 
essential that sufficient levels of 
supervision be provided to ensure the 
safety of those juveniles before the 
court, and the integrity of the court 
process itself. 


Executive Order 12291 

This notice does not constitute a 
“major" rule as defined by Executive 
Order 12291 because it does not result 
in: (a) An effect on the economy of $100 
million or more, (b) a major increase in 
any costs or prices, or (c) adverse 
effects on competition, employment, 
investment, productivity, or innovation 
among American enterprises. 

Regulatory Flexibility Act 

This policy does not have a 
“significant" economic impact on a 
substantial number of small “entities”, 
as defined by the Regulatory Flexibility 
Act (Pub. L. 96.354). 

Paperwork Reduction Act 

No collection of information 
requirements are contained in or 
effected by this guideline (See the 
Paperwork Reduction Act, 44 U.S.C. 
3504(h)). 

List of Subjects in 28 CFR Part 31 

Grant programs—law, Juvenile 
delinquency, Reporting and 
recordkeeping requirement. 

III. Policy: Criteria for Law Enforcement 
Facilities 

The following policy criteria, if 
satisfied, will constitute nonsecure 
custody of a juvenile in a building that 
houses an adult jail or lockup facility: 

(1) The area(s) where the juvenile is 
held is an unlocked multi-purpose area, 
such as a lobby, office, or interrogation 
room which is not designated, set aside 
or used as a secure detention area or is 
not a part of such an area, or, if a secure 
area, is used only for processing 
purposes; (2) The juvenile is not 
physically secured to a cuffing rail or 
other stationary object during the period 
of custody in the facility: (3) the use of 
the area(s) is limited to providing 
nonsecure custody only long enough and 
for the purposes of identification, 
investigation, processing, release to 
parents, or arranging transfer to an 
appropriate juvenile facility or to court; 
(4) in no event can the area be designed 
or intended to be used for residential 
purposes; and (5) the juvenile must be 
under continuous visual supervision by 
a law enforcement officer or facility 
staff during the period of time that he or 
she is in nonsecure custody. 

IV. Policy: Criteria for Court Holding 
Facilities 

A court holding facility is a secure 
facility, other than an adult jail or 
lockup, that is used to temporarily 
detain persons immediately before or 
after detention hearings, or other court 
proceedings. Court holding facilities, 
where they do not detail individuals 
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overnight (i.e., are not residential) and 
are not used for punitive purposes or 
other purposes unrelated to a court 
appearance, are not considered adult 
jails or lockups for purposes of section 
223(a)(14) of the JJDP Act. However, 
such facilities remain subject to the 
section 223(a)(13) (42 U.S.C. 5633(a}(13)) 
separation requirement of the Act. 

Verne L. Speirs, 

Administrator, Office ofJuvenile Justice and 
Delinquency Prevention. 

(FR Doc. 88-25370 Filed 11-1-88; 8:45 am) 
BILLJN3 CODE 4410-lft-ftl 
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DEPARTMENT OF JUSTICE 

Office of Justice Programs 

Office of Juvenile Justice and 
Delinquency Prevention 

28 CFR Part 31 

Criteria for De Minimis Exceptions to 
Full Compliance With the Jail Removal 
Requirement 

agency: Office of Justice Programs, 
Office of Juvenile Justice and 
Delinquency Prevention, Justice. 
action: Final rule. 

summary: The Office of Juvenile Justice 
and Delinquency Prevention (OJJDP), 
pursuant to section 262(d) (42 U.S.C. 
5672(d)) of the Juvenile Justice and 
Delinquency Prevention Act of 1974, as 
amended, 42 U.S.C. 5601 etseq. (JJDP 
Act), revises its Formula Grants 
Regulation to include criteria for 
determining full compliance with de 
minimis exceptions to the jail removal 
requirement of section 223(a)(14) (42 
U.S.C. 5633(a)(14)) of the JJDP Act, as 
amended. 

EFFECTIVE DATE: This rule is effective 
November 2,1988. 

FOR FURTHER INFORMATION CONTACT: 

Emily C. Martin, Director, State 
Relations and Assistance Division. 
OJJDP, 633 Indiana Avenue NW., Room 
768. Washington, DC 20531, (202) 724- 
5921. 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background 

Section 223(a)(14) of the JJDP Act 
requires that States participating in the 
Formula Grants Program “(14) provide 
that, beginning after the five-year period 
following December 8.1980, no juvenile 
shall be detained or confined in any jail 
or lockup for adults, except that the 
Administrator shall through 1989, 
promulgate regulations which make 
exceptions with regard to the detention 
of juveniles accused of non-status 
offenses who are awaiting an initial 
court appearance pursuant to an 
enforceable State law requiring such 
appearance within twenty-four hours 
after being taken into custody 
(excluding weekends and holidays) 

* * V Section 223(a)(14) limits this 
exception to areas that are outside a 
standard metropolitan statistical area. 

Section 233(c) of the JJDP Act further 
provides that a State’s “(c) * * * Failure 
to achieve compliance with the 
requirements of Subsection (a)(14) 
within the five-year time limitation shall 
terminate any State’s eligibility for 
funding under this subpart, unless the 
Administrator determines that: (1) The 


State is in substantial compliance with 
such requirement through die 
achievement of not less than 75 percent 
removal of juveniles from jails and 
lockups for adults; and (2) the State has 
made through appropriate executive or 
legislative action, an unequivocal 
commitment to achieving full 
compliance within a reasonable time, 
not to exceed three additional years.'* 
Section 31.303(f)(6)(iii) of the OJJDP 
Formula Grants Regulation, which was 
published in the June 20,1985, Federal 
Register, at pages 25550-25561, 28 CFR 
Part 31, establishes three ways for a 
State to demonstrate full compliance 
with the section 223(a)(14) requirement. 
First, “Full compliance is achieved when 
a State demonstrates that the last 
submitted monitoring report, covering a 
full and actual 12 months of data, 
demonstrates that no juveniles were 
held in adult jails or lockups in 
circumstances that were in violation of 
section 223(a)(14)“ (28 CFR 
31.303(f)(6)(iii)). 

The remaining two ways to 
demonstrate full compliance involve the 
legal concept of de minimis. First, a 
State may be found in full compliance 
with de minimis exceptions where all 
instances of noncompliance violated a 
State law, court rule, or other statewide 
executive or judicial policy; the 
instances of noncompliance do not 
indicate a pattern or practice; an 
enforcement mechanism exists; and, an 
acceptable plan has been developed to 
eliminate the noncompliant incidents (28 
CFR l31.303(f)(6)(iii)(A)). 

Second, a State may demonstrate full 
compliance by achieving a rate of 
noncompliant incidents, per 100,000 
juvenile population in the State, that 
falls below the de minimis rate 
established by OJJDP. This de minimis 
rate, as set forth below, is being added 
to the OJJDP Formula Grants Regulation 
at § 31.303(f)(6)(iii)(B) which is currently 
designated “Reserved." 

Office of Justice Programs Office of 
General Counsel Legal Opinion 76-7 
provides the legal basis upon which 
OJJDP establishes this de minimis 
exception. Specifically, the legal opinion 
allows OJJDP to tolerate a limited 
number of instances of noncompliance 
(the legal opinion addressed the 
deinstitutionalization of status offenders 
requirement) that are of “slight 
consequence" or "insignificant" in 
making a determination regarding a 
State’s achieving full compliance. 

II. Discussion of Comments 

A proposed policy was published in 
the Federal Register on June 9,1988, for 
public comment. One comment was 
received and has been considered by 


the OJJDP in the issuance of a final 
policy. 

1. Comment: Each State should have 
the option of providing the juvenile 
population figure to be used in 
calculating the de minimis rate for the 
year in which this exception is 
requested. The U.S. Bureau of Census 
juvenile population figures used by the 
OJJDP may not accurately reflect rapid 
changes in a State’s juvenile population. 

Response: The OJJDP will continue to 
use the U.S. Bureau of Census juvenile 
population figures, which are annually 
updated by the Bureau, to calculate each 
State’s rate of compliance with the jail 
removal provision of the JJDP Act. This 
is necessary in order to ensure a uniform 
basis for making de minimis 
calculations. 

However, when juvenile population 
figures available within the State 
demonstrate a rate below the allowable 
de minimis rate, while use of U.S. 

Bureau of Census figures indicate a rate 
above the allowable de minimis rate, the 
State may request the OJJDP to accept 
the State's figures. Such requests will be 
reviewed on a case by case basis, and 
must be submitted each year the State 
wishes to be exempted from the 
requirement to use U.S. Bureau of 
Census figures. The OJJDP may accept 
the State’s juvenile population figures 
when they are the product of an 
established annual information 
collection system. The information 
collection system and its primary usage 
must be described in the State's annual 
request for a finding of full compliance 
with de minimis exceptions, and must 
be approved by the Administrator as 
valid and reliable. 

Ill. Policy and Criteria for De Minimis 
Exceptions to Full Compliance with the 
Jail Removal Requirement 

The criteria presented below and set 
forth in the final regulation will be 
applied by OJJDP in determining 
whether a State has achieved, and 
subsequently maintained, a numerical 
finding of full compliance with de 
minimis exceptions with the jail and 
lockup removal requirement of section 
223(a)(14). Also specified is the time 
frame for submitting information which 
each State must provide when 
requesting an initial or subsequent 
finding of full compliance with a de 
minimis exceptions under 28 CFR 
31.303(f)(6)(iii)(B). 

Discussion of Criteria 

The criteria for finding full compliance 
with de minimis exceptions is that the 
incidents of noncompliance are 
insignificant, or of slight consequence, in 
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terms of the total juvenile population in 
the State. 

In applying this criteria, OJJDP will 
compare each State’s noncompliance 
rate per 100,000 population under age 18 
to the average rate that has been 
calculated for 12 States (three States 
from each of the four Bureau of Census 
regions). The 12 States selected by 
OJJDP were those having the lowest 
rates of noncompliance per 100,000 
juvenile population and which had an 
adequate system of monitoring for 
compliance. Those States using the non- 
MSA exception, provided for in section 
223(a)(14), were not included in 
calculating the average. Inclusion of 
these States would have created an 
artifically low average because the 
exception expires in 1989. 

The information provided by the 12 
States’ 1980 Monitoring Reports 
indicated an average annual rate of nine 
(9) incidents of noncompliance per 
100,000 juvenile population. 
Consequently, those States which have 
a noncompliance rate in excess of nine 
(9) per 100,000 juvenile population will 
be considered presumptively ineligible 
for a finding of full compliance with de 
minimis exceptions, pursuant to 
§ 31.303(f)(6)(iii)(B) of the Formula 
Grants Regulation. 

When a State can demonstrate, 
however, that recently enacted changes 
in State law which have gone into effect 
can reasonably be expected to have a 
substantial, significant and positive 
impact on the State’s level of 
compliance, OJJDP will consider this 
exceptional circumstance in making its 
determination of full compliance with de 
minimis exceptions. This exceptional 
circumstance will only be applied where 
the legislation is expected to produce 
full (100%) compliance or full 
compliance with de minimis exceptions 
by the end of the monitoring period 
immediately following the monitoring 
period under consideration. 

OJJDP deems it to be a requirement of 
critical importance that all States 
annually demonstrate continued and 
meaningful progress toward 100 percent 
compliance in order to remain eligible 
for a finding of full compliance with de 
minimis exceptions pursuant to 
§ 31.303(f)(6)(iii)(B) of the Formula 
Grants Regulation. 


Executive Order 12291 

This regulation does not constitute a 
“major” rule as defined by Executive 
Order 12291 because it does not result 
in: (a) An effect on the economy of $100 
million or more, (b) major increase in 
any costs or prices, or (c) adverse 
effects on competition, employment, 
investment, productivity, or innovation 
among American enterprises. 

Regulatory Flexibility Act 

This regulation does not have 
“significant” economic impact on a 
substantial number of small “entities,” 
as defined by the Regulatory Flexibility 
Act (Pub. L. 90-354). 

Paperwork Reduction Act 

No new collection of information 
requirements are contained in this 
regulation (See the Paperwork 
Reduction Act, 44 U.S.C. 3504(h)). 

List of Subjects in 28 CFR Part 31 

Grant programs-law, Juvenile 
delinquency, Reporting and 
recordkeeping requirement. 

Final Regulation 

PART 31—[AMENDED] 

1. The authority citation for Part 31 
continues to read as follows: 

Authority: Juvenile lustice and Delinquency 
Prevention Act of 1974, as amended (42 
U.S.C. 5601 et seq.), 

2. A new paragraph (f)(6)(iii)(B), 
currently designated as “Reserved” in 28 
CFR 31.303, is added to read as follows: 

§ 31.303 Substantive requirements. 
***** 

(fP“ 

( 6 ) * # * 

(iii) # * • 

(B)(7) Standard, The State must 
demonstrate that each of the following 
requirements have been met. 

(/) The incidents of noncompliance 
reported in the State’s last submitted 
monitoring report do not exceed an 
annual rate of 9 per 100,000 juvenile 
population of the State: and 

(//) An acceptable plan has been 
developed to eliminate the 
noncompliant incidents through the 
enactment or enforcement of State law, 
rule, or statewide executive or judicial 


policy, education, the provision of 
alternatives, or other effective means. 

[2) Exception . When the annual rate 
for a State exceeds 9 incidents of 
noncompliance per 100,000 juvenile 
population, the State will be considered 
ineligible for a finding of full compliance 
with de minimis exceptions under the 
numerical de minimis standard unless 
the State has recently enacted changes 
in State law which have gone into effect 
and which the State demonstrates can 
reasonably be expected to have a 
substantial, significant and positive 
impact on the State’s achieving full 
(100%) compliance or full compliance 
with de minimis exceptions by the end 
of the monitoring period immediately 
following the monitoring period under 
consideration. 

[3) Progress. Beginning with the 
monitoring report due by December 31, 
1990. any State whose prior full 
compliance status is based on having 
met the numerical de minimis standard 
set forth in paragraph (f)(6)(iii)(B)(7) (/) 
and (//) of 3 31.303, must annually 
demonstrate, in its request for a finding 
of full compliance with de minimis 
exceptions, continued and meaningful 
progress toward achieving full (100%) 
compliance in order to maintain 
eligibility for a continued finding of full 
compliance with de minimis exceptions. 

[4) Request Submission . 
Determinations of full compliance and 
full compliance with de minimis 
exceptions are made annually by OJJDP 
following submission of the monitoring 
report due by December 31 of each 
calendar year. Any State reporting less 
than full (100%) compliance in any 
annual monitoring report may request a 
finding of full compliance with de 
minimis exceptions under paragraph 
(f)(6)(iii) (A) or (B) of 3 31.303. The 
request may be submitted in conjunction 
with the monitoring report, as soon 
thereafter as all information required for 
a determination is available, or be 
included in the annual State plan and 
application for the State’s Formula 
Grant Award. 

Date: October 28.1988. 

Verne L. Speirs, 

Administrator, Office ofJuvenile Justice and 
Delinquency Prevention. 

[FR Doc. 88-25362 Filed 11-1-88; 8:45 am) 
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information and assistance 


Federal Register 


Index, finding aids & general information 

Public inspection desk 

Corrections to published documents 

Document drafting information 

Machine readable documents 

523-5227 

523-5215 

523-5237 

523-5237 

523-5237 

Code of Federal Regulations 


Index, finding aids & general information 

Printing schedules 

523-5227 

523-3419 

Laws 


Public Laws Update Service (numbers, dates, etc.) 
Additional information 

523-6641 

523-5230 

Presidential Documents 


Executive orders and proclamations 

Public Papers of the Presidents 

Weekly Compilation of Presidential Documents 

523-5230 

523-5230 

523-5230 

The United States Government Manual 

General information 

Other Services 

523-5230 

Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Library 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the deaf 

523-3408 

523-3187 

523-4534 

523-5240 

523-3187 

523-6641 

523-5229 
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CFR PARTS AFFECTED DURING NOVEMBER 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 
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Proclamations: 
5892. 

.44167 

5893. 

.44169 

Administrative Orders: 

Memorandums: 

Oct. 26, 1988. 

.43999 

7 CFR 

272. 

.44171 

275. 

.44171 

301. 

.44172 

760. 

.44001 

910. 

.44002 

1610. 

.44173 

1736. 

.44174 

1944. 

.44176 

1951. 

.44177 

Proposed Rules: 

300. 

.44199 

1951. 

.44013 

9 CFR 


78. 

.44179 

Proposed Rules: 

54. 

.44200 

10 CFR 


Proposed Rules: 

20. 

.44014 

12 CFR 

229. 

Proposed Rules: 

.44324, 44325 

229.44335. 44343, 44352 

14 CFR 

39. 

.44156, 


44160,44180 

67. 

.44166 

71. 

.44145 

99. 

.44182 

121. 

.44182 

Proposed Rules: 

Ch. 1 . 

.44202 

39. 

.44163 

15 CFR 

775. 

16 CFR 

.44002 

Proposed Rules: 

13. 

.44014 

17 CFR 


Proposed Rules: 

230. 

.44016 

18 CFR 

154. 

.44004 

157. 

.44004 


260. 

.44004 

271. 

.44007 

284. 

.44004 

381. 

.44182 

385. 

.44004 

388. 

.44004 

19 CFR 

111. 

.44186 

113. 

.44188 

21 CFR 

177. 

.44009 

312. 

.44144 

314. 

.44144 

558. 

.44009 

24 CFR 

570. 

.44186 

Proposed Rules: 
813. 

.44288 

885. 

.44288 


25 CFR 

102 . 44010 

28 CFR 

31 . 44366, 44370 


30 CFR 


700. 

.44356 

773. 

Proposed Rules: 

.44144 

931. 

33 CFR 

.44202 

Proposed Rules: 

117. 

36 CFR 

.44038 

Proposed Rules: 

251. 

.44144 

1250. 

.44203 

1254. 

.44203 

39 CFR 

111. 

.44187 

40 CFR 

52. 

.44189. 44191 

44 CFR 

63. 

.44193 

64. 

.44193 

46 CFR 

31. 

.44010 

70. 

.44010 

90. 

.44010 
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.44010 

188. 
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Proposed Rules: 

221. 

.44206 

585.. 

...... 44039 

587.. 

.44039 

588.. 

44naa 

47 CFR 


1--44195, 44196 

43- 44196 

73- 44197,44198 
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.44144 

Proposed Rules: 

22. 

44207 
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.44210 

49 CFR 


Proposed Rules: 

571. 


50 CFR 

672. 

.44011 

Proposed Rules: 

33. 

44043 
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LIST OF PUBLIC LAWS 

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register tor inclusion 
in today's List of Public 

Laws. 
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